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FARM DEBT MEDIATION ACT 1994 (NSW) REVIEW – PUBLIC CONSULTATION – SUMMARY OF FEEDBACK 

Abbreviations: AAT = Federal Administrative Appeals Tribunal; ASIC = Australian Securities and Investment Commission; Cth = Commonwealth / Australian Government; 
EDR = external dispute resolution; FDMA = Farm Debt Mediation Act 1994 (NSW); FLAct = Family Law Act 1975 (Cth); FOS = Financial Ombudsman Service; HoA = Heads of 
Agreement; IDR=internal dispute resolution; LAQ = Legal Aid Queensland; LSNSW = Law society of NSW; NMAS = National Mediator Accreditation System; MSB = Mediator 
Standards Board; NSWLRC = NSW Law Reform Commission; QLD =- Queensland; RAA = NSW Rural Assistance Authority; RBT = Rural Business Tasmania; RFC=Rural Financial 
Counsellor; RI = Resolution Institute; VIC = Victoria 

Profile of stakeholders who responded to the public consultation paper 
Non-government stakeholders lodged 40 written submissions for the review: 15 submissions, and 25 completed responses to the online survey with review consultation 
questions. These submissions are accessible online. Two submissions were not published. Mediators and mediation firms were the largest stakeholder group that 
responded to the survey, followed by financial counsellors, lawyers, farmers, industry bodies and accountants. Some survey respondents had multiple industry affiliations – 
such as being a farmer, lawyer and mediator. 86% (20) of the survey respondents had participated in farm debt mediation. Farmers provided 5 submissions; one as an 
author for an industry organisation. 
Six industry bodies with diverse memberships engaged with the Review: two committees in the Law Society of NSW (LSNSW), the Law Council of Australia’s Family Law 
Section (LCAFLS), the Australian Bankers’ Association (ABA), NSW Farmers, the Mediator Standards Board (MSB), the Resolution Institute (RI) and Rural Business Tasmania 
(RBT). The RAA also met face-to-face or by teleconference with several sectoral stakeholders during the review: 
• two meetings were held with RAA-accredited mediators – on 25 October 2016 and 28 April 2017 
• a face to face meeting was held with the Australian Bankers Association ABA on 5 April 2017 
• the RAA Director met with NSW Rural Financial Counsellors (RFCs) in Armidale NSW on 18 May 2017 
• a face to face meeting was held with the Rural Issues Committee of the LSNSW on 27 April 2017 
• a teleconference was held with NSW Farmers on 26 April 2017, and NSW Farmers responded online to the consultation questions 
• teleconferences were held with NSW Government agencies, and government agencies in VIC, QLD and the Cth.  
Law firms (Henry Davis York, Gold Coast Conveyancing Platinum Lawyers, Fox Bradfield Lawyers and RA & GW Charlton Lawyers & Mediators), Legal Aid Queensland, and 
other lawyers engaged with the Review.  

Note: This summary notes the views of non-government stakeholders only and may not capture the nuances or details of some of the views expressed because it is a 
summary. The Rural Assistance Authority has also consulted with several NSW Government agencies and with interstate and Commonwealth agencies, and those 
consultations will also inform the review recommendations to the RAA Board and the Government of NSW. 

https://www.raa.nsw.gov.au/fdm/invitation-for-comment/submissions-review-of-the-farm-debt-mediation-act
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FDMA APPLICATION AND SCOPE 

Consultation Q: Should the FDMA include a definition of ‘mediation’ as proposed by the NSW Law Reform Commission? 

A small majority of stakeholders support defining ‘mediation’ more fully in the FDMA [see for example Sch 1 Civil and Administrative Tribunal Regulation 2013 s25 Civil 
Procedure Act 2005 (NSW); s 217 Strata Schemes Management Act 2015 (NSW). cf. Small Business Commissioner Act 2013 (NSW) where mediation is not defined]. The RI 
supports use of the definition of facilitative mediation in the NMAS rather than as proposed by the NSWLRC. Legal Aid Queensland (LAQ) cautioned that a definition of 
‘mediation’ should not be interpreted as being so broad as to include conciliation and neutral evaluation which are outside of the FDM mediation concept as it is normally 
understood.  

Consultation Q: Should the FDMA definition of ‘farm’ or ‘primary production enterprise’ extend the protection of the Act to a broader range of farmers using the ANZSIC 
code, but exclude wild-harvest such as fishing, hunting and trapping? 

There is strong stakeholder support for broader, clearer and more flexible definitions in the FDMA including for use of the Australian and New Zealand Standard Industrial 
Classification (ANZSIC) 2006 1292.0 Codes 01 (Agriculture), 02 (Aquaculture), 03 (Forestry and Logging), excluding wild harvest for fishing, hunting and trapping, and for 
harmonised definitions in FDMAs across Australia. The banking sector does not support the inclusion of forestry, logging, timber mills, hobby farms or wild-harvest. A 
related issue is whether RAA can require information to be provided to clarify whether the FDMA applies. 

Consultation Q: Should regulations be made under the FDMA to exclude from the definition of ‘farm machinery’ certain types of machinery that are commonly used on 
farms such as motorbike, quadbike, car, utility, truck and other vehicles? 

Stakeholders were not in consensus on this issue. Farm machinery is diverse and can include primary producers’ vehicles, quad bikes and fishing boats used in oyster 
farming. Some note that vehicles are essential for farming operations and the Act is intended to be beneficial for farmers so definitions should be broad. Some recognised 
that legal issues can arise in relation to personal properties securities legislation and who holds title to machinery. The ABA supports the current arrangements in the Act. 
Several comments included: exclude if the farm machinery is covered by consumer credit legislation; yes and there should be a minimum loan amount to justify mediation; 
yes if vehicles are registered to travel on roads.  

Consultation Q: Should the FDMA, regulations or guidelines require a farmer or creditor to establish that the Act applies to a ‘farmer’ or ‘primary producer’ because 
they are ‘solely or principally engaged in primary production’? 

Survey responses were nearly evenly divided on this issue. Three responses referred to off-farm income – including the views that during drought or where farms are small, 
people have to seek off-farm income which shouldn’t be taken into account when determining whether someone is ‘solely or principally’ a farmer. One suggested that 
standard mortgage documents should state that mediation will be undertaken in accordance with the FDMA in the event of a dispute or default. One farmer’s submission 
agreed that farmers should have to establish that they are ‘solely or principally engaged in primary production’. 

The LSNSW suggested that either a creditor commences enforcement proceedings because in its view the FDMA does not apply (in which case the submission would be 
determined by the Supreme Court if the farmer disagreed), or the creditor would offer mediation as the FDMA applied. 

The RI said that if the RAA ensured eligibility before mediation this would assist efficiency and reduce future court challenges regarding jurisdictional questions but could be 
administratively burdensome. It suggested that ‘comprehensive RAA guidelines which are easily available would greatly assist parties in dispute …[including] easy to follow 
flowcharts, with practical examples’.  

http://www.legislation.nsw.gov.au/%23/view/regulation/2013/718/sch1
http://www.austlii.edu.au/cgi-bin/sinodisp/au/legis/nsw/consol_act/cpa2005167/s25.html?stem=0&synonyms=0&query=mediation%20means
http://www.austlii.edu.au/cgi-bin/sinodisp/au/legis/nsw/consol_act/ssma2015242/s217.html?stem=0&synonyms=0&query=mediation%20means
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LAQ suggests that there should be a presumption that a farmer or primary producer falls within the FDMA. LAQ is concerned that this definition may exclude some primary 
producers working off-farm during periods of drought or industry downturn. One or more members of a partnership may also work off-farm. LAQ suggests that where there 
are concerns whether a borrower falls within the definition, either party should have recourse for determination by the Authority or other review in a timely and cost-
effective manner. The process could be set out in the regulations or guidelines. 

Consultation Q: Should the FDMA be amended to enable the RAA to require farmers and creditors to provide information to the RAA and/or the other party to establish 
that applicable definitions in the Act have been met? 

A majority of survey responses supported this proposal. Several were critical of more red tape being imposed on farmers. Several noted that it is better to give the benefit 
of the doubt and that creditors would prefer to mediate if there is any doubt. Comments included that privacy should be protected, that it would be useful for monitoring 
and evaluation, and that it would depend on the extent of the information requested. One farmer’s submission agreed that the RAA should be able to require farmers to 
provide information establishing that the Act definitions have been met. The LSNSW responded to this question and the preceding question in the same way. The ABA 
suggests that the onus should be on the farmer to provide information to the NSW RAA that the definitions within the Act have been met, but if the bank and customer 
agree to mediate, the NSW RAA should accept the agreement. LAQ suggests that the parties should have considered whether a farmer or primary producer falls within the 
FDMA before initiating mediation and that this requirement would add a level of unnecessary bureaucracy.  

Consultation Q: Should the FDMA be amended to clarify its operation where a farming operation is conducted in more than one jurisdiction and the FDMA applies? 

There is strong stakeholder support for an amendment to clarify how the Act operates where a farming operation is in more than one jurisdiction and farm property is 
outside NSW. This would be beneficial to both farmers and creditors. Harmonised national legislation would provide the most efficient and cost-effective way of resolving 
FDM debt disputes. The application of the FDMA to interstate farm machinery has been in issue in NSW and Victoria and is unresolved. LAQ strongly supports this 
amendment. If the Act is amended to prevent its operation interstate this could have the effect of denying a party a remedy. Recognition of cross-border properties has 
been addressed in VIC and QLD legislation. 

Consultation Q: Should the FDMA be clarified so that subsequent mediations are not required for a farmer’s default under a heads of agreement, contract, mortgage or 
other document that gives effect to the mediated agreement? 

There is clear majority support in stakeholder responses for limiting the number of mediations able to be held in relation to debts that are restructured during mediation, 
including from stakeholders in the legal profession. LAQ supports the concept that no additional mediation is required for a farmer’s default under a HoA, contract, 
mortgage or other document that gives effect to the mediated agreement. It enables parties to the mediation to be confident of the outcome and enable creditors to be 
more likely to agree at mediation to restructure facilities to better suit the needs of both parties during the period of forbearance. 

The ABA says that the FDMA needs to clarify that only one mediation is required, with the s 11 certificate applying to any new credit arrangements put in place under a HoA 
negotiated in a mediation. Banks support the need for procedural fairness, but also the need for the scheme to be efficient and cost-effective. Banks would only commence 
enforcement after there has been a default under the HoA.  

CF. Henry Davis York cautioned that the FDMA is remedial legislation, any reduction in its scope should be approached cautiously. They suggested that it is not necessary to 
clarify the FDMA so as to avoid subsequent mediations for a farmer's default under arrangements reached at a FDM, citing Heydon J’s observation in Waller v Hargraves 
Secured Investments Ltd [2012] HCA 4 (Waller) at [57], that an ‘unsatisfactory consequence’...would not follow if the settlement terms involved only adjustments to the 
farm debt such as extending the term to pay, reducing the principal or capitalising interest. These adjustments would leave the initial farm debt in place ‘. 
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The RI does not support this amendment. It prefers access to mediation for each debt and says that the benefits of more mediations outweigh any perceived 
delays. 

Consultation Q: Should ss 42 and 43A of the Real Property Act 1900 (NSW) prevail over FDMA s 6 and should that be noted in FDMA s 7? 

There is a clear stakeholder view that the relationship between the FDMA and the Real Property Act 1900 (NSW) does not need to be clarified in the FDMA.  

Consultation Q: Should FDMA s 5(2) be amended so that the Act does not apply to a farmer whose property is subject to proceedings under the Family Law Act 1975 
(Cth)? 

The LCA FLS, LAQ and the LSNSW agree that where proceedings have commenced under the Family Law Act 1975 (Cth) (FLAct) in relation to farm property, the FDMA 
should not be excluded as this could unfairly prejudice those farmers. Allowing mediation to occur may avoid additional litigation and assist the family law proceedings by 
retaining equity for the property settlement under the FLAct. The LSNSW noted that while there may be circumstances where a farmer might negotiate an agreement with 
a creditor without reference to their spouse/partner, and that may disadvantage their spouse/partner, in the majority of cases a sensible agreement would be more 
advantageous to all parties than enforcement proceedings and/or forced sale of matrimonial assets. In any event Part VIIIAA of the FLA overrides other laws and 
agreements and parties who consider that they have been disadvantaged by FDMA processes can seek court orders protecting their interests. The parties can seek to have 
financiers joined to property settlement proceedings under the FLAct. 

The LSNSW noted that the introduction of a procedural requirement to inform all parties of a proposed FDMA mediation would be consistent with the introduction of Part 
VIIIAA to the FLA in 2004 dealing with orders and injunctions binding third parties, and related amendments that are intended to deal with the sometimes competing 
interests of third party creditors and parties to a marriage or de facto relationship that has broken down. LAQ agrees there should be a requirement for notice. An FDMA 
invitation should be given to the other party in family law proceedings who may not be on the title. Otherwise there may be a risk that a spouse not on the title might not 
be informed that a mediation is taking place in circumstances where arrangements made in the mediation may impact on the property settlement. This issue may be 
overcome by placing a positive obligation on the title holder/mortgagor to notify both creditors and the mediator about the interests of the other party in the FLA 
proceedings and requiring them to certify that the other party/spouse has been advised of and invited to participate in the mediation. Acknowledgement of 
communications under the FDMA could also be required. 

Consultation Q: Should FDMA s 5(2) be amended so that the Act does not apply to farmers whose farm mortgage is secured by a guarantor if the guarantor is subject to 
a bankruptcy petition or is being managed under the Bankruptcy Act 1966 (Cth)? 

A significant majority of survey respondents said that a guarantor’s bankruptcy should not prevent FDM. LAQ cautions against a blanket approach as there are numerous 
possibilities where the creditor’s position would not be compromised by a guarantor who is subject to bankruptcy proceedings. The RI noted that the bankruptcy of the 
guarantor should not affect the application of the FDMA and if it did, this would unfairly prejudice the farmer who may face legal proceedings and cause additional delays 
and costs. 

FDMA PROCEDURAL PROVISIONS 

Consultation Q: Should the FDMA be amended to ensure that the needs of separated joint debtors can be accommodated effectively in mediation, and if so, how? 

Stakeholders recognised the needs of farmers in relationship breakdown but did not have strong views on this issue. LAQ supports having both debtors and others with 
equitable interests under FLAct attend the mediation and for notice provisions to ensure that. Where parties have separated and a default has occurred it is generally in all 
parties’ interest to have an agreement to prevent enforcement action being taken by the bank. This may assist in preventing the need for the creditor to begin enforcement 

http://www.austlii.edu.au/au/legis/nsw/consol_act/rpa1900178/
https://www.legislation.gov.au/Details/C2016C01106
https://www.legislation.gov.au/Details/C2016C01106
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action. The ABA’s view is that the Act should require separated parties to be notified of the mediation but asked for more information. The ABA suggested that a policy or 
regulation could require mediators to make arrangements to facilitate the involvement of separated parties (such as by video conference in the instance of family violence). 
RI supported the use of technology to facilitate mediations were agreed and as appropriate. 

Consultation Q: Should non-farmer guarantors be provided with notice of an FDMA mediation and be invited to participate in the mediation because they have 
interests in the affected farm mortgage? 

Almost all survey respondents considered that non-farmer guarantors should be provided with notice of an FDMA mediation and be invited to participate in the mediation 
because they may be affected by its outcome. Guarantors can provide security for farm debts and can be liable to the creditor to the extent of their guarantee. The ABA 
says that non-farmer guarantors should be informed of the mediation and invited to participate. Guarantors need to understand the negotiated arrangement and their 
consent would likely be required if extra funding is negotiated as part of the Heads of Agreement (HoA). Several raised concerns around confidentiality of the mediation 
and practical difficulties if there is a large number of guarantors. 

LAQ advised that in the vast majority of FDMs in Queensland, all borrowers and guarantors are invited to participate in the FDM, but participation is optional. In the 
absence of an invitation to participate in the mediation, the position of the guarantor could be compromised, possibly leading to actions by guarantors against the banks 
and the farmer, and vice versa. The submission notes that where there may be conflict between the interests of the borrower and the guarantor, an experienced mediator 
could make appropriate arrangements such as by conducting a shuttle mediation. LAQ noted that the guarantor need not be a party to the agreement but in the LAQ’s 
experience, most banks would prefer that the guarantor is involved. The RI noted that guarantors may be significantly affected by debt recovery and should be given notice 
of the mediation so that they can respond appropriately. The absence of notification requirements could deter other guarantors. 

One survey respondent noted that there may be director guarantees provided for company-owned assets secured through bank mortgages, and that because many farms 
run under a partnership, directors may not be involved in the daily management of the business and may only receive quarterly updates.  

Henry Davis York advised that there is no obligation on a creditor to disclose facts relevant to dealings with the principal debtor to the guarantor (citing AD & JA Wright Pty 
Ltd v Custom Credit Corp Ltd (1992) 108 FLR 45); that there is a duty of confidentiality between banker and customer (citing Tournier v National Provincial & Union Bank of 
England [1924] 1 KB 461 and clause 24 of the Code of Banking Practice); and that creditors may have privacy obligations under the Privacy Act 1988 (Cth). Henry Davis York 
also advised that while a farmer is free to have a guarantor attend the mediation, in their view mandating the attendance of a guarantor would not necessarily be 
consistent with the intent and purpose of the FDMA because the interests of a farmer and the guarantor may not and often do not align, and the presence of a guarantor at 
a mediation may lessen the likelihood of a satisfactory outcome.  

Consultation Q: Should the FDMA be amended to include statutory ‘show cause’ notices and ‘show cause’ periods? 

A majority of stakeholders did not support NSW following QLD’s use of statutory show cause notices and show cause periods. Comments included that the need had not 
been demonstrated; it might lead to more legal arguments about compliance with procedure; and a strength of the Act is its minimisation of legal costs. The ABA supports 
due process procedures, noting current non-legislated practice in NSW and statutory process in Queensland.  

Consultation Q: Should the FDMA be amended to require that if a heads of agreement (HoA) has been agreed, default under that agreement must occur before an 
application can be made for a s 11 certificate? 

A majority of survey respondents prefer that default under a mediated agreement occurs before a s 11 certificate is issued, but industry and professional stakeholders are 
firmly of the view that the status quo should be retained. Amending the Act to prevent the issuance of a s 11 certificate until there is a default under the HoA would raise a 
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number of concerns. In particular: 

• if mediation has been successfully completed the HoA should govern the way forward; it may provide a means for a default to be rectified and when enforcement 
action can proceed 

• there are concerns about the practicality of a 28 day-delay after default when there are considerations of animal welfare (i.e. who is attending to and funding feed 
and water?), property maintenance and there are concerns that secured assets could be hidden or stolen; 

• the NSW RAA would be required to interpret the HoA and make a judgement about whether or not there had been a breach. There are potential resourcing 
implications for NSW RAA to make such determinations; 

• the approach implies that any pre-existing default (currently relied upon for the issuance of the certificate) would no longer be valid; and 

• the proposal is inconsistent with the purpose of the Act. 

The LSNSW said that certificates under the FDMA should be tied to the original concept of ‘satisfactory mediation’.  

LAQ noted that under Qld’s Farm Finance Strategy, certificates are issued at the conclusion of the mediation by the mediator. It is essential that the farmer understands 
that the creditor is unable to action enforcement proceedings until default occurs. 

Consultation Q: Should the Act be amended so that if a farmer not in default initiates a mediation, a creditor is prevented from applying for a s 11 certificate within 
three years of a default after the mediation, unless another mediation is held? 

There is strong stakeholder support, including from the RI, ABA and LAQ, for a beneficial amendment to prevent the issuance of a s 11 certificate after a farmer-initiated 
mediation has been held with a farmer who was not in default. A s 11 certificate should only issue after a satisfactory mediation has been held after the farmer defaults. 

Consultation Q: Should the FDMA be amended to require that the RAA be provided with copies of communications effected under ss 8, 9A, 9B(2)(d), 12A, 18A? 

Stakeholders did not feel strongly about this issue. Several expressed concern about red tape but the benefit for the parties was also recognised. The RI noted that if the 
RAA has the resources to manage document-flow it can do this. RI performs a similar function in relation to building and construction security of payment disputes. 

Consultation Q: Should FDMA s 9A and s 9B(2)(d) be amended to provide that creditors can advise the RAA that they agree to mediate and a creditor can be taken to 
decline to mediate if they have failed to respond to the farmer or RAA within 21 days (or 20 business days if amended) of receipt of a notice to mediate? 

A majority of stakeholders support consistency in timeframes across jurisdictions and that farmers should be given timeframes within which to respond, provided 
extensions are available in appropriate circumstances, such as natural disaster, ill-health or family crisis. Acknowledgement of receipt of the creditor’s forms was also seen 
as a desirable safeguard. 

Consultation Q: Should FDMA provisions that refer to 14 days be amended to ‘10 business days’? 

A strong majority of stakeholders support use of ‘business days’ in provisions that are harmonised with other jurisdictions.Consultation Q: Should FDMA provisions that 
refer to 21 or 28 days be amended to ‘20 business days’ to minimise the risk of confusion and to ensure the Act operates as intended during extended public holiday 
periods? 

A strong majority of stakeholders support use of ‘business days’ in provisions that are harmonised with other jurisdictions. 
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Consultation Q: Is a new FDMA s 11(2)(d) needed that provides that if a farmer has failed to respond to a s 8 notice from a creditor and the creditor has provided the 
RAA with evidence that the notice was sent to the farmer or their agent, the farmer is presumed to have declined to mediate? 

Stakeholders support clarifying the FDMA in relation to farmers declining to mediate but several expressed concern that there needs to be clear acknowledgement from the 
farmer that they had received, understood and intended to decline the opportunity to mediate, and that extensions of time should be available in extenuating 
circumstances. 

Consultation Q: Should ‘good faith’ be defined in the FDMA, in regulations, in the RAA’s template checklist for the mediator’s summary of each mediation, or in a policy 
document similar to that issued by the Administrative Appeals Tribunal? 

There is strong stakeholder support for more guidance about what good faith means for the purposes of the Act but mixed views about whether the FDMA should be 
amended to include a definition. Comments included: good faith is difficult to define and a checklist for mediators would be useful and would assist the parties to 
understand mediators’ assessment that the mediation was in good faith; another said this would promote understanding of the FDMA’s objectives. The ABA supports the 
definition of good faith in the Federal Administrative Appeals Tribunal (AAT) guideline ‘On Duty To Act In Good Faith In ADR Processes’ however the ABA’s preference would 
be for reference to good faith to be included within regulations or policy/guidelines rather than the Act. LAQ suggests that the difficulty with having good faith defined in 
legislation is that community expectations and legal precedents/decisions may change. Placing it in regulations or policy documents would allow greater flexibility for 
review and amendment from time to time. 

The RI does not support use of the term good faith due to definitional difficulties. The NMAS Practice Standards say that mediators may suspend or terminate a mediation if 
they form the view that mediation is no longer suitable or productive, such as when a participant is not engaging in the mediation in good faith. Use of the term in the 
summary of mediation may increase the risk of legal appeals. RI prefers the concept of an ‘open mindset and willingness to negotiate along with other [plain English] 
behavioural guidelines … for mediators and … participants’. It suggested the AAT’s list or the former National Alternative Dispute Resolution Advisory Council’s 2012 Your 
Guide to Dispute Resolution could form the basis for guidelines while avoiding use of the legal term good faith. 

Several submissions raised concerns about the use of FDM preventing parties’ access to national external dispute resolution (EDR) schemes such as banks’ Code Compliance 
Monitoring Committee (CCMC) and the FOS, and that banks may lack good faith in referring farmers to FDM before their complaints have been resolved using the banking 
sector’s internal and/or external dispute resolution schemes. Concerns include that the CCMC is not independent as its members are senior bank executives. One asked 
that the RAA raise with the NSW Gov’t, the Cth or ASIC the need to amend ASIC's legislation that prevents FOS from dealing with Code of Conduct complaints once FDM has 
been entered into. Currently once the FDM process has begun (i.e. a section 8 notice has been sent) any Code of Conduct complaint or dispute a farmer has with a creditor 
is no longer within FOS's jurisdiction. RBT suggested that the status of internal dispute resolution (IDR) and farmer’s complaints should be discussed in the pre-mediation 
agreement and early in the mediation. One submission said that FDM and enforcement action should be deferred until IDR processes within banks have concluded.  

Consultation Q: Should ‘good faith’ be part of the definition of a satisfactory mediation under the FDMA? 

There is strong stakeholder support for more guidance about what constitutes good faith for the purposes of the Act in policy or guidelines, and that good faith be a 
mandatory element of each mediation, but not for including it as a defined term in the FDMA. As noted above, the ABA supports use of the content in the AAT’s guideline 
on good faith in ADR processes, however the ABA’s preference would be for reference to good faith to be included within regulations, policy or guidelines rather than the 
Act. As noted above, the RI supports use of a broader concept than good faith. 
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Consultation Q: Should the FDMA be amended to enable farmers to amend their heads of agreement from time to time and to waive the cooling off period upon the 
production of a letter from a lawyer representing the farmer to the effect that the farmer is aware of and understands the nature and effect of the amendment or 
waiver? 

There is strong stakeholder support for an amendment of the FDMA to enable farmers to amend their HoA from time to time and to waive the cooling off period upon the 
production of a letter from a lawyer representing the farmer to the effect that the farmer is aware of and understands the nature and effect of the amendment or waiver. 
The ABA supports this amendment noting that a similar process has been included within the QLD Act. Henry Davis York advises that it is unnecessary that the FDMA 
specifically provide for the amendment of a HoA as there is presently no restriction on the parties to a HoA amending it at any time if they wish. LAQ supports 
allowing the HoA to be amended where the parties agree, as unforeseen circumstances can arise. LAQ supports the capacity of a farmer to waive the benefit of a cooling off 
period when circumstances dictate. The protection of a lawyer’s certificate ensures that the farmer receives adequate advice before opting for this waiver. 

The RI supports the FDMA being amended to enable farmers to amend their HoA as this encourages flexibility and can extend the longevity of the agreement, consistent 
with the principle of self-determination. However RI would prefer that a meeting be held within 10 days of the mediation to review the outcome of the mediation.  

Consultation Q: Are the current provisions for the contracting of a mediator to conduct a mediation satisfactory or should the FDMA provide that mediators must be 
chosen in the way prescribed by regulation? 

There was very little stakeholder support for FDM regulations to prescribe how mediators should be appointed. The RI suggested that the RAA consider skill consistency and 
skill diversity in responding to the demographic and personal differences of the parties. Mediators should be able to understand financial and legal documents, to respond 
to the emotional and power dynamics occurring in mediation and understand the challenges facing farmers. Experience in family, elder, cross-cultural and inheritance 
mediation would be desirable. The RI supports parties agreeing to the appointment of the mediator but if that is not possible the mediator should be selected by an 
independent process such as is offered by the RI, as this increases transparency and fairness. If the RAA selects the mediators it should be on a rotational basis or based on 
relevant criteria. 

The ABA believes the current process where the farmer nominates the mediator is working well. 

LAQ supports the farmer nominating the mediator rather than the VIC approach where the Office of the Small Business Commissioner selects the mediator because farmers 
need to have confidence in the mediator. 

Other comments included: in most schemes mediators are appointed to mediate a dispute by the panel administrator which ensures that mediators don't become the 
favourites of the repeat players; a practice is emerging with some banks asking for the names of 3 mediators rather than farmers exercising their right to choose; creditors 
should not be able to reject a farmer’s nominee unless the mediator has a conflict of interest, and if their nominee is rejected they should be able to nominate another; 
farmers find it difficult to select a mediator; farmers should be able to lodge complaints about mediators [they can complain to the mediators’ NMAS accrediting body – 
their Recognised Mediator Accreditation Body]; and the high cost of participating in a mediation can be a clear disadvantage to farmers already in financial difficulties. 

Consultation Q: Should the RAA require its mediators to conduct their mediations consistent with the NMAS Practice Standards, including intake requirements to 
identify all the parties who should participate in the mediation? 

A majority of survey responses supported a requirement that FDM be conducted in accordance with NMAS Practice Standards.  

The MSB encourages the RAA to require that mediations be conducted in a way that is consistent with the NMAS Practice Standards, including intake requirements. This 
step greatly assists in managing the expectations of parties as to what the process involves, what is expected of them, and the role that the mediator will play. This stage 
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also allows for preparation that can greatly assist in mediation, and provides the mediator with an opportunity to ascertain any particular challenges, power imbalances, or 
practicalities in order to conduct the process using the necessary skills, knowledge and expertise referred to in both the NMAS Approval Standards and NMAS Practice 
Standards. The intake stage is also crucial in many mediations, to ascertain whether or not a matter is suitable for mediation. The MSB is aware of various approaches 
across different legislative frameworks. The MSB recognises that there may be a number of factors to consider, including the resources available for this to occur. The way 
in which the Practice Standards are written allows for some flexibility in executing the intake stage of the process. For example, in certain contexts/organisations, intake will 
be undertaken by an internally employed resolution officer, while mediation is conducted by a mediator who has not been directly involved beforehand. 

The RI ‘fully supports the introduction of a formal requirement that the RAA require its mediators to conduct their mediations consistent with the NMAS Practice 
Standards’, preferably in regulations. 

LAQ notes that the NMAS set out expectations regarding compliance with approval and practice standards and that additional regulation is unnecessary. 

Comments included: a requirement to comply with NMAS standards would ensure consistency and confidence in the process. Critical comments included: if there is more 
than one secured creditor, farmers often do not like other creditors knowing about the mediation. One said mediator fees should not be higher as a result; one thought this 
was already required. One said the current system works so leave it alone. One stakeholder suggested that all mediations should be recorded by audio and video by an 
independent person, with a recording given to the RAA (after being authenticated by the parties), the farmer and the creditor, prior to the issue of the s 11 certificate. The 
submission said that this would reduce the likelihood of judicial review applications being made, and would promote accountability and transparency for the parties and the 
RAA (as the video would be confidential). 

Consultation Q: Should the FDMA, FDM regulations or guidelines, permit mediations to be conducted by electronic means provided all parties agree? 

There is not strong majority stakeholder support for the use of electronic communications for mediations.  

The ABA supports the pre-mediation meeting being held by teleconference if appropriate. The industry preference is for face-to-face mediation meetings 
acknowledging there may be circumstances where this is not possible (farmer physically unable to travel, family violence issues etc). 

RI supports mediation ‘by any technology allowing reasonably contemporaneous and continuous communication between the parties’ including electronic 
conferencing by phone and video (e.g. Skype and Zoom). RI is working with a technology provider to finalise, offer and train their mediators in the use of an on-
line case management platform.  

LAQ’s view is that generally it is preferable to have face to face mediations as parties tend to be more flexible than if communicating remotely. LAQ noted that in some 
circumstances the use of reliable technology may be appropriate if all parties agree. 

Comments in survey responses include: there needs to be a ‘voice’ element and that parties see each other (e.g. Skype or Facetime); we have modern technology and this 
would save costs to both parties; yes provided mediators have access to good technology; face to face is best but might not be possible due to medical or financial 
constraints when online mediation can be faster and more cost-effective. Another said s 14 is adequate as is and does not prevent mediation by telephone where face to 
face is impractical or not cost-justified; face to face meetings are preferable and online mediation should not be permitted only at banks’ request because they are 
reluctant to travel; farmers should not be disadvantaged by having to mediate in capital cities; this is not essential.Consultation Q: Should the FDMA require that the 
mediation be held at a place reasonably convenient for the farmer? 

A strong majority of stakeholders agreed that mediation should be at a place reasonably convenient for the farmer. RI said all parties should agree on the place of 
mediation. Comments included: this already happens; it is reasonable to expect the parties to travel similar distances; some creditors propose that the mediation be held in 



10 | P a g e  
 

their offices or those of their solicitor/barrister which can be extremely intimidating; the farmer’s preference should be in a town or city serviced by air daily. This might 
encourage some banks to return to the practice of have rural managers with some knowledge of farming mediate rather than city debt recovery managers relying on city 
lawyers who again have limited farming knowledge. 

LAQ supports this proposal. It would be unreasonable for creditors to ask that a mediation be held at a place convenient to them. If not close to the debtor’s farm, the 
mediation can take up to 5 days out of the farmer’s seasonal work needs and be very costly.  

RI’s view is that the location of pre-mediation meetings and mediation should consider the interests of all parties, with options including ‘near to site’ mediation, 
with a default option if agreement cannot be reached within a defined timeframe. If these are not viable, a venue reasonably convenient for the farmer would be 
acceptable. 

Consultation Q: Should the FDMA or FDM regulations provide that mediators may adjourn or terminate a mediation if they form the view that mediation is no longer 
fair or productive as interpreted in the NMAS Practice Standards? 

Stakeholders strongly support the FDMA or FDM regulations providing that mediators may adjourn or terminate a mediation if they form the view that mediation is no 
longer fair or productive with a note referring to the NMAS Practice Standards. 

The MSB supports this in both the FDMA and FDM regulations especially in circumstances where fairness or productivity impacts one or both parties’ ability to decide an 
outcome fit for their circumstances. Participants’ self-determination is an integral feature of facilitative mediation, and one that creates the opportunity to design creative 
outcomes that meet the core needs and objectives of those involved. The MSB noted that the FDMA operates in an environment of extreme stress, financial hardship, and 
legislative conditions coupled with a desire to support and sustain Australian farming. By adopting a requirement for NMAS accreditation, the mediation process fosters 
creative option-generation and decision-making that is necessary in achieving this support and sustainability. 

The ABA supports this but notes that it would be better if all parties agreed to adjourn or terminate. Most mediators would do this as a matter of course, however if 
all parties do not all agree, the mediator should make the final decision. 

The RI supports the FDMA or regulations requiring that a mediator suspend or terminate the mediation if they form the view that the mediation is no longer suitable or 
productive. RAA Guidelines should refer to the Practice Standards and provide guidance about maximum periods of time for mediations given the association of fatigue 
with poor decision-making, options for adjournment etc. 

LAQ’s view is that mediators have sufficient professional judgement to decide to adjourn a mediation where appropriate.  

Consultation Q: Should the FDMA be amended to require farmers, creditors or third parties to provide information to the RAA, the mediator or the parties to a 
mediation, such as information about the mortgage, correspondence between the farmer and the creditor, the farmer’s default and any other matter prescribed by 
regulation? 

A majority of stakeholders support the proposal to strengthen document disclosure requirements in the FDMA and access to justice principles support a strengthening 
of reasonable disclosure requirements.  

The RI notes that mediation is a future-focused, interest-based negotiation and that information should not be used for proving right or wrong behavior in the past. 
Information exchange should not be too formalized or onerous like pre-trial discovery. The RAA should decide what information assists the parties to progress their 
mediation; standardize information requirements for that, and ensure that the information is available to all parties. 
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The ABA says that banks accept that certain documentation may be required by the farmer to assist with the mediation, however, the inclusion of prescribed list of 
documents that may not be required as part of the actual mediation would be overly burdensome on the mortgagee. The ABA suggests the pre-mediation 
teleconference include a discussion of the document and information requirements of both parties, including agreed timeframes for provision of documents. The 
mediator would need to be satisfied that all documents have a specified purpose and that their retrieval would help produce a resolution. The ABA sees little value in 
providing copies to RAA who will not be attending the mediation. The ABA does not support the provision of creditors’ internal credit assessment documentation or 
other proprietary information and suggests that the disclosure of assessment materials would not assist the mediation process. 

The Australian Government supports the introduction of an open banking regime. 

Third parties such as valuers and investigative accountants are independent experts contracted by a bank to provide expert advice. The banking industry is developing an 
industry guideline for valuation practices for small businesses and farmer and an industry guideline for the appointment of investigative accountants and receivers, 
administrators and liquidators for small businesses and farmers. Both guidelines will address improved transparency and provision of documentation. These initiatives will 
be included in the ABA Code of Banking Practice. Implementation will be fast tracked in parallel with the redrafting of the Code by the end of 2017. 

LAQ supports that appropriate documentation being provided and exchanged amongst the parties. Mediators would not normally want the power or want to be seen 
exercising the power to order disclosure of documents subject to legal professional privilege. However, it may be useful for the mediator to be presented with copies of 
documents. In LAQ’s experience free and open disclosure of all relevant documents prior to mediation, particularly by the mortgagee, is important for an effective 
mediation and enables parties to negotiate in good faith during a mediation because:  

• it ensures that power imbalances between the parties are minimised;  

• it ensures that the basis of the legal positions of each party is fully disclosed. If all relevant documentation is not provided, there is uncertainty, confusion, and often 
an inability of the farmer to adequately prepare for the mediation and accept outcomes;  

• as mortgagees are required to comply with relevant laws and codes of practice, the only way a farmer can ensure that the mortgagee has acted lawfully is to have 
access to relevant documentation relating to the creation of the contractual relationship; to any variation of the contractual terms and conditions; and to relevant 
documentation relating to the actions by the mortgagee;  

• to adequately prepare for a mediation, farmers and their advisors need to consider all aspects of the contractual relationship, including whether breaches, illegal 
activity or other concerning conduct has occurred;  

• while it is usually very clear if a farmer has breached the terms of the contract, it is usually impossible for farmers and their advisors to identify breaches by 
mortgagees without full and open disclosure;  

• the mortgagee’s file must be disclosed to FOS if a complaint is referred to and accepted by FOS. Failure to provide such documentation prior to mediation 
diminishes the value of the mediation and places the mortgagee in a superior bargaining position to the farmer especially in the current environment where FOS 
will not accept a complaint from a farmer where mediation has been offered to and accepted by the farmer;  

• the mortgagee’s file is also discoverable by the farmer if court action is commenced. Failure to provide such documentation prior to mediation, which would 
ultimately be discoverable in a court action diminishes the value of mediation and places the mortgagee in a superior bargaining position to the farmer;  
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• under the Code of Banking Practice all participating banks and credit providers have agreed not to provide credit unless in forming their opinion about the farmer’s 
ability to repay they have exercised the care and skill of a diligent and prudent banker in selecting and applying their credit assessment methods. Full disclosure of 
relevant documents ensures that there can be no question that the bank or credit provider has breached their obligations under legislation and codes of practice;  

• the provision of relevant documentation by both parties can have the benefits of assisting the farmer to accept the reality of their position and work with the bank 
to achieve the best outcome for both parties and highlight any breaches of legislation and the code of practice which may encourage the bank to resolve the 
dispute.  

LAQ also notes that a requirement for mortgagees to disclose relevant documents is consistent with and would bring the FDMA into line with the legislative and practice 
developments in consumer credit law. In relation to the provision of documents, the National Consumer Credit Protection Act 2009 provides that banks must provide 
assessments if requested. The Act also deals with the provision of copies of contracts.  

LAQ noted that if mediators are given powers to insist on the production of documents the legislation should provide that the provision of documents will not derogate 
from the effectiveness of anyone’s security over those documents.  

Consultation Q: Should the FDMA or regulations provide that the RAA has to provide a blank skeleton heads of agreement to assist farm debt mediators under the Act? 

There was not majority stakeholder support for legislation to prescribe the use of a blank skeleton HoA. Several noted that it is up to mediators to prepare the HoA and 
they are well-versed in what is required. The RI supports use of a skeleton, template HoA ‘in the interests of consistency, comprehensiveness and efficiency’. The ABA 
suggest that clear guidance should be provided to the mediator and parties on the points that should be included in the HoA but it does not support use of a NSW RAA 
template. Some banks prefer to use their own standard clauses which can be provided to the farmer prior to mediation so they can obtain legal advice. The ABA 
recommends that RAA consult with stakeholders on the development of the points that mediators should include in a HoA and that if adopted they be noted in policy, 
guidelines or regulations rather than in the Act. LAQ does not have a view on this issue but suggests that a template with a checklist may be useful. Banks’ use of pro 
forma documents can disadvantage a farmer. 

Consultation Q: Should the FDMA require farm debt mediators to use a template heads of agreement? 

Again there was not strong stakeholder support for requiring mediators to use a template HoA. Several who opposed the FDMA requiring mediators to use a HoA said a 
template could be provided administratively so why legislate? Other comments were similar to the answers noted above, with the benefits of consistency noted. 

Consultation Q: Should the FDMA require parties to a mediation to be severally liable to the mediator for their agreed share of the costs of the mediation, and for all 
the other shared costs of the mediation, and that each party is responsible for other costs associated with preparation for and participation in the mediation? 

About half of the survey responses supported clarification around costs. Several comments noted that the Act already prohibits costs from being passed on. One noted that 
sometimes creditors agree to cover the farmers’ costs of the mediation. One noted the continuing imbalance of power between creditors and farmers. The RI supports 
parties being severally liable for their agreed share of the costs of the mediation. The ABA agrees that the cost of the mediation should be equally shared. Each party should 
cover their own legal and related costs (travel etc). One RFC requested an amendment to clarify that creditors are required to meet half the costs of the mediation. He 
expressed a concern that despite creditors’ general willingness to operate cooperatively and within the spirit of the Act, he sees banks outsourcing their credit control and 
recovery action to law firms earlier in the process which increases costs, and that the banks’ loan and mortgage documents permit legal costs resulting from recovery to be 
charged to the borrower even though under the FDMA these costs should be borne by the creditor.  
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In 2016 a RFC complained to the RAA about a creditor passing on mediation costs to the farmer. A counsellor in the NSW RFCS advised the NSW RAA by email on 22 May 
2017 that some creditors are dissuading farmers from using the Act. One creditor is alleged to have advised a farmer that FDM would cost $20K to $30K. The counsellor 
advised that the creditor had a practice of adding on to the farm debt the pre and post-mediation legal costs the creditor had incurred. This exacerbated the financial 
difficulties being experienced by the farmer. Another counsellor in the NSW RFCS advised by email that they had seen an increase in banks instigating default by not 
renewing facilities when clients are within the terms of the original approval and are otherwise meeting the creditor’s requirements.  

The LSNSW considers that each party should bear their own costs associated with the preparation for mediation, and the conduct of the mediation. The creditor should be 
entitled to a capped amount of $2,000 for legal advice on issues arising from the mediation.  

LAQ suggests that each party equally share the mediator’s costs but otherwise each party should be responsible for their own costs associated with preparation for and 
participation in the mediation process. LAQ would support the FDMA requiring that each party bear their own costs and that the banks not be permitted to pass on the 
costs of preparation, attendance and monitoring to the farmer. In LAQ’s experience contractual terms between banks and farmers allow charges to be made to the farmer’s 
account by the bank in relation to the bank’s costs for preparation for mediation, attendance at mediation and monitoring of any agreement entered into by the parties.  

Consultation Q: Should the RAA amend its accreditation and re-accreditation requirements for FDM mediators or should these be provided in the FDMA or regulations? 

Stakeholders are generally satisfied with RAA’s requirements especially in relation to NMAS-accreditation and understanding of farming and rural finance issues. The MSB is 
very pleased that the RRA currently requires its mediators to have NMAS accreditation. LAQ supports the view that mediators must have an affinity with rural industries, 
experience, expertise and an understanding of finance and financial management. It is essential for mediators to be aware of and have an understanding of the potential 
issues which might arise concerning rural enterprises. LAQ supports national consistency. Stakeholders did not support a maximum period of service. The RI said that the 
RAA should maintain an appropriately skilled and experienced panel of mediators and be mindful of succession planning for the panel, with NMAS accreditation a 
mandatory requirement. The ABA says that the banking industry is generally satisfied with the current accreditation process for mediators.  

Consultation Q: Should any mediators who meet RAA requirements be permitted to join the panel of farm debt mediators? 

Only a small minority of stakeholders support opening up the panel to all qualified mediators but there is broader support for permitting onto the panel those mediators 
who are accredited under other states’ FDM legislation. The RI suggested that the only selection criteria for the RAA mediator panel should be NMAS accreditation. The ABA 
supports interstate accredited mediators being recognised. Section 76(2)(d) of the Qld Act provides for a mediator accredited under a corresponding law to be included in 
the Register of Mediators, recording the state in which the mediator is accredited. The proposed amendment would align NSW with the QLD legislation. 

Consultation Q: Should the scope of the exceptions in FDMA s 15(3) be broadened to include an exception aimed at preventing a serious and imminent risk to a person’s 
life, health or property, violent or damaging offence, or deliberate abuse of power or adopt the NSW Law Reform Commission’s model provisions concerned with 
confidentiality and admissibility of mediation communications in evidence? 

There is strong stakeholder support for broadening the exception to admissibility of mediation evidence aimed at preventing serious and imminent risks to any of the 
parties and/or the mediator. The ABA supports broadening the exception in principle and supports harmonisation with VIC and QLD. RI noted that cl 9 of the NMAS Practice 
Standards already provides guidance on the confidentiality of mediations and exceptions and that they’d advised the NSWLRC of this during its consultation on ADR model 
provisions. LAQ has no position on this issue except to comment that evidence may be required of what was said during the mediation to assist in interpreting the 
agreement. LAQ understands that the NSWLRC model represents a reasonable approach. 
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Consultation Q: Should FDM penalty provisions be harmonised in NSW, Victoria and Queensland? 

Stakeholders strongly support the harmonization of penalty provisions. One submission suggested that the FDMA should include both a penalty and provide for a legal 
cause of action (right to sue) and damages where a creditor or stock agent does not use the Act as required (e.g. if a security is enforced without offering mediation). 

Consultation Q: Should the NSWLRC’s model ‘enforcement’ provision for heads of agreement be included in the FDMA? 

About half of the survey responses agreed that the NSWLRC’s model enforcement provisions for HoA should be included in the FDMA. One non-supportive response noted 
that a HoA constitutes a contract unless expressed otherwise and it was unnecessary to complicate matters by legislation when contract law applies. The LSNSW noted that 
on most occasions the mortgagee would simply move to enforce its security on default of any HoA rather than seek to enforce the HoA. In their view, the model clause 
goes to situations where there are settlements relating to unsecured money, and not to a situation where there is an underlying security that can be enforced on breach of 
any HoA. The LSNSW therefore opposes the proposed amendment. 

The ABA supports the enforceability of the HoA in principle, but noted that s 3 of the model provisions for enforcement would create a further obligation on the mediator. If 
the mediator did not draw the parties’ attention to the binding nature of the agreement before it is signed, the Court may refuse to give Orders so it could create delays in 
the creditor being able to enforce the agreement which the industry would want to avoid. The ABA’s view is that it would be preferable if these provisions were not 
included in the Act. 

The RI said that mediated agreements should be robust and supported by the parties, reducing the need for further enforcement action. It is also concerned that mediators 
not be responsible for drawing enforcement provisions to the attention of the parties. It suggested that the RAA provide information about enforcement in standard 
documents that it issues to mediators and the parties. 

LAQ believes that using the word ‘agreement’ instead of HoA may remove the ambiguity around whether the agreement is intended to be legally enforceable. It is not clear 
whether NSWLRC’s ‘model enforcement provision’ seeks to extend that by making the mediation agreement an order of the court. The review procedures in Queensland 
may well make this very difficult to be adopted nationally. 

Consultation Q: Should the FDMA be amended to change the penalty for unauthorised disclosure from criminal to civil? 

Stakeholders strongly support an amendment that changes the FDMA penalty for unauthorised disclosure from criminal to civil. 

Consultation Q: Does the scope of mediators’ immunity from liability under the FDMA need to be broadened expressly? 

Only a small number of survey respondents suggested that the immunity needed to be extended. The NMAS Practice Standards (2015) say that during the preliminary 
conference or intake the mediator must ensure that participants are provided with information on how to provide feedback or lodge a formal complaint in relation to the 
mediator. The ABA notes that the Review Consultation Paper states the immunity is consistent with the NSWRLC’s recommendations so there should no need to broaden 
the content of s 18 of the FDMA.  

Consultation Q: Should the FDMA specify which decisions made under the Act are subject to internal review? 

Less than half of the survey responses supported internal appeal mechanisms. The ABA supports the need for the provision of an internal review and complaints handling 
mechanism and suggests that there should be clear guidance on the reasons for review of a decision. This could be clearly articulated within regulation. The ABA noted 
that it is difficult to provide any further feedback when the RAA has not provided details of what decisions made under the Act they would propose to include for internal 

https://www.msb.org.au/sites/default/files/documents/NMAS%201%20July%202015.pdf
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review. The ABA has concerns about extending FDM to third parties such as valuers, investigating accountants and receivers. 

Consultation Q: Should FDMA s 21 be amended to include an exception or cross-reference to exclude s 11(2)(b) from the prohibition on waiving rights under the Act?  

About half of the survey responses supported this technical amendment. The ABA agrees in principle with the proposal that farmers can decide, and confirm in writing, that 
they do not wish to mediate under s 11(2)(b) of the FDMA, noting that this would not void the Bank’s enforcement action on the debt concerned. LAQ supports the 
amendments suggested. 

Consultation Q: Is it necessary to retain all or any of the saving and transitional provisions in FDMA schedule 1? 

A minority of survey responses support removing spent transitional provisions but most had no view on this issue.  

Additional comments provided in survey responses included: 

• One submission suggested that the RAA should develop a communications plan to raise farmers’ and lawyers’ awareness of the FDMA. 
• The greatest value of this Act is that it is intelligible to farmers who can engage quite safely without having to spend legal fees. The strength of this Act lies in its 

simplicity, as Richard Amery said, ‘it's about three people sitting under a tree to resolve their differences.’ The longer this vision is respected, the better the Act will 
be. It has already grown and morphed into a powerful piece of legislation and by keeping it simple that process will continue.  

• Having worked in FDM in Queensland and NSW, the legal representative (Legal Aid solicitor) in Queensland is a great reassurance for farmers participating. Would 
NSW consider a similar process? 

• Thank you for asking for the input of mediators. The FDMA has assisted many farmers and creditors over the years to identify options to deal with very complex and 
stressful situations. It is very satisfying work for mediators. 

• Banks should be obliged to be represented by at least the farmer's local or regional manager who has more than file knowledge of the history of the loan and local 
farming conditions. The centralisation with City ‘asset managers’ and their city lawyers representing some banks has removed the ability of the farmer to mediate 
with the bankers he or she has been dealing with. Compared to the early days of FDM, the mediation process has become impersonal with a clinical focus on 
recovery of the bank's money and detracts from the original purpose of the Act. 

• Financial Institutions’ lawyers should be banned from FDM. Financial Institution Officers should be capable of mediating ‘in good faith’. Bankers should not be 
allowed to arrive at the Mediation with a HoA ready or almost ready for signatures – that is not mediation ‘in good faith’. 

• One submission suggested that consideration should be given to preventing creditors having legal representatives attend mediations in the ordinary course of 
events and that it only be permitted if farmers also have legal representation. Another farmer submission said that more guidance should be provided about the 
benefits of farms having legal representation at mediations. The RI noted that mediators should have discretion about the conditions they impose on the conduct of 
the mediation, including whether to permit the attendance of advisors. 

• One creditor’s submission suggested that the banks should have to demonstrate to an independent authority such as the RAA that penalty interest rates are 
justifiable in the circumstances; to require special consideration to be extended to farmers able to demonstrate capacity to recover from one-off circumstances; 
and that an independent process should provide a gateway test for identifying farmers that are not viable.  
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Feedback from the RFCS meeting in Armidale in May included that: there seems to have been an increase in banks instigating default by non-renewal of facilities when 
clients are within the terms of the original approval and are meeting their commitments to the bank; and in the dairy sector some farmers are being encouraged to pay out 
overdrafts from part sell down of assets to avoid FDM and subsequent enforcement action. 


