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SUBMISSION 1  
 
RECEIVED 27 MARCH 2017 
 
FROM MR STEVE SIBLEY 
RURAL FINANCIAL COUNSELLING SERVICE NSW – NORTHERN REGION. 
 
 

Hi Hanna 

Thank you for your email and the opportunity for input. 

I was asked some time ago for my thoughts on the FDM process and on review I find that those 
comments remain pertinent although I would add that the rate of FDM was diminished considerably 
in the past 12 months. 

Firstly, let me say that I think the process is very valuable and far more preferable to the prior 
situation of bank foreclosure. 

Pros: 

· The banks generally operate in the spirit of the Act 

· I have found the banks flexible in allowing the farmer choice of venue 

· I have found the banks- generally agreeable to the sharing of farm debt mediation costs 

· Further I have found the banks co-operative in assisting clients to meet their share of the 
costs by capitalising the expense onto the debt in need 

Cons: 

· In my opinion, I believe the banks have progressively moved to an earlier outsourcing of 
their credit control/recovery to legal firms. Traditionally this was done in house and 
solicitors engaged near the end of the process. The costs of this in-house expense were 
recouped through penalty interest charges principally. Now this process appears to be 
outsourced much earlier in the process and (in terms of the bank’s loan/mortgage 
documentation which permits legal costs resulting from recovery to be charged to the 
borrower) with a much higher cost. The result is that clients then start dealing with the 
bank through the banks solicitors, incurring considerable additional legal costs and 
resulting in much additional time due to the extra “hands” that any reviews/reports 
queries are required to be channelled through. Of course, the bank now charges these 
legal costs to the farmer AND they continue to still charge penalty interest rates. 

· The banks often attend the mediation with their legal representative, and in fact I have 
actually been in a mediation that the bank failed to attend, its legal representative being 
their sole agent. This often puts the farmer at a disadvantage as they frequently have to 
make the decision as to whether or not to have legal representation from a position of 
severe financial disadvantage. 

· The legal costs that a bank incurs in the FDM process, in the spirit of the Act are to be 
borne by the bank, as the farmer would be expected to meet any legal costs they incur in 
supporting them through FDM.  It is virtually impossible to separate legitimate bank legal 
recovery costs charged to the farmers account from any FDM legal costs that the bank may 
incur.** 

· There is little tangible way of confirming parties “good faith” in their approach to the 
mediation and of course a successful mediation does NOT require an agreement between 
the two parties. 
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My thoughts for improvement: 

· Banks would not be able to charge legal costs to a farmer until post a farm debt mediation- 
it would also need to be clearly stated that it would be inappropriate for a bank to pre 
FDM, “book up” legal expense then to be charged post FDM. This could have the 
unintended consequence of reducing a banks tolerance and therefore bringing on earlier 
the invitation of FDM. 

· Consideration be given to restricting the banks having legal representation in attendance in 
the normal course of events to occasions only when the farmer has legal representation 

· I would like to see the Act changed so that more rigour was placed around “in good faith”. 

· I would also like to see the Act changed so that the MINIMUM position from a banks 
perspective is that they meet half of the mediation costs rather than it simply be in the 
“spirit” of the Act to share costs.  

** I challenged one bank about the legal costs charged to my client, agree to reimburse some costs, 
that on checking they agreed related to the FDM, but my client really had to accept the banks’ word 
of this as to the extent of the mischarging. Had the bank responded that the costs were legitimate 
debt recovery costs my client would have had no further avenue of recourse. 

I noted your preference for large submissions to be submitted by way of attachment or Pdf but do 
not consider my comments to constitute a large submission and trust this is acceptable. 

Regards 

 

Steve Sibley 
 
Rural Financial Counselling Service NSW - Northern Region 

P.O. Box 828 

Casino NSW 2470 

 

Website: www.rfcsnsw-northernregion.org 

 

http://www.rfcsnsw-northernregion.org/

