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Review of the Farm Debt Mediation Act 1994 (NSW)  

Introduction  

Legal Aid Queensland (LAQ) welcomes the opportunity to make submissions in relation to the review of the 

Farm Debt Mediation Act 1994 (NSW) to provide a model for nationally consistent legislation. The review is 

being overseen by the Board of the New South Wales Rural Adjustment Authority (RAA).    

LAQ provides input into State and Commonwealth policy development and law reform processes to advance 

its organisational objectives. Under the Legal Aid Queensland Act 1997, LAQ is established for the purpose 

of “giving legal assistance to financially disadvantaged persons in the most effective, efficient and 

economical way” and is required to give this “legal assistance at a reasonable cost to the community and on 

an equitable basis throughout the State”. Consistent with these statutory objects, LAQ contributes to 

government policy processes about proposals that will impact on the cost-effectiveness of LAQ’s services, 

either directly or consequentially through impacts on the efficient functioning of the justice system.  

LAQ always seeks to offer policy input that is constructive and is based on the extensive experience of 

LAQ’s lawyers in the day to day application of the law. We believe that this experience provides LAQ with 

valuable knowledge and insights into the operation of the justice system that can contribute to government 

policy development. LAQ also endeavours to offer policy options that may enable government to pursue 

policy objectives in the most effective and efficient way.  

Background  

Legal Aid Queensland’s Farm and Rural Legal Service (FRLS) was established in the mid-1990s. The FRLS 

provides advice and assistance to rural producers and rural small businesses that have severe debt related 

problems or are in dispute with their lenders, or are otherwise facing financial hardship directly related to 

their business of primary production. The service is free of charge. No income or assets tests apply.  

The FRLS works closely with rural financial counselors and professional advisors, such as agribusiness 

consultants, accountants and private legal advisors and represents rural producers in farm debt mediations 

as well as other debt negotiations with their financiers. The FRLS does not provide representation in court 

proceedings.  

The service has one lawyer who travels throughout Queensland including to remote locations to give legal 

advice. The service assists rural producers on the farm, at a venue of the farmer’s choice, at LAQ offices or 

by telephone.   

The FRLS specialises in representing farmers and rural small businesses in negotiating settlement of 

financial disputes between primary producers and financiers. 

LAQ submissions are based on its experience of farm debt mediations conducted in Queensland under the 

provisions of the Queensland Farm Finance Strategy and in New South Wales under the provisions of the 

NSW Farm Debt Mediation Act 1994 when its clients have had country on both sides of the state borders.  
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LAQ has participated in a number of mediations where clients owned country which provided security for 

loans in both Queensland and NSW. The question of jurisdiction is always a relevant consideration to be 

taken into account. LAQ is grateful that it has been given the opportunity to comment upon the paper which 

has been thoughtfully and professionally prepared. It is evident that much research has been undertaken in 

its preparation. 

Consultation Questions 

Page 15, paragraph 42 -  

42. Should non-farmer guarantors be provided with notice of an FDMA mediation and be 

invited to participate in the mediation because they have interests in the affected farm 

mortgage? 

LAQ’s experience has been that in the vast majority of cases, all borrowers and guarantors are invited to the 

FDM. This gives any guarantor the option to be present. 

This practice has been adopted as guarantors usually provide security for the loans in default. Regardless of 

the provision of security, the guarantor is liable to the bank to the extent of the guarantee which has been 

provided for the assistance of the borrower. Both borrower and guarantor are key stakeholders in the 

outcome and as such are generally personally affected by the outcome of farm debt mediation (FDM).   

In the absence of an invitation, the position of a guarantor could be compromised, possibly leading to actions 

by them against the bank and farmer or vice versa. This situation would be an unsatisfactory outcome.  

Where there may be a conflict between the interests of the borrower and the guarantor, an experienced 

mediator can make appropriate arrangements at mediation to address such issues by conducting a shuttle 

mediation. Other options are also available and the mediator will ultimately have control of the process. LAQ 

has full confidence in the ability of experienced mediators to address any concerns created by potential 

conflicts of interest in the mediation. 

It is not necessary for the guarantors to be a party to the agreement entered into between the creditor and 

farmer but, in LAQ’s experience, most banks prefer that the guarantor is involved.       

Page 16, paragraph 50 -  

50. Should regulations be made under the FDMA to exclude from the definition of “farm 

machinery” certain types of machinery that are commonly used on farms such as motorbike, 

quadbike, car, utility, truck and other vehicles? 

A large variety of equipment/assets are included in the security mix taken by banks. As a result, issues 

relating to all secured assets need to be considered in bank negotiations. This practice has become more 

prevalent following the introduction of personal properties securities legislation which can have significant 

legal implications on secured assets.   

If a definition of machinery is considered necessary, LAQ submits that a more flexible approach would be to 

have it contained in regulations 
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Page 20 paragraphs 69, 70 and 71 - 

69. Should the FDMA definition of “farm” or “primary production enterprise” extend the 

protection of the Act to a broader range of farmers using the ANZSIC code, but exclude wild-

harvest such as fishing, hunting and trapping? 

As this is beneficial legislation, consideration should be given to drafting the definitions widely. LAQ supports 

the extension to the definition to include fishing but has no position in relation to wild –harvest hunting and 

trapping.  

70. Should the FDMA, regulations or guidelines require a farmer or creditor to establish that 

the Act applies to a “farmer” or “primary producer” because they are “solely or principally 

engaged in primary production”? 

LAQ does not support the imposition of such a requirement. There should be a presumption that a farmer or 

primary producer falls within the definition in the Act.  

In previous submissions LAQ has not supported the “solely or principally engaged in primary production” 

definition.  A narrow definition of “farmer” may exclude some farmers/primary producers who should be 

protected by the Act.  For example, a farmer or member of the partnership may cease working on the farm 

due to circumstances beyond their control such as drought or be employed in contacting businesses away 

from the farm to either supplement family income or in the pursuit of an independent career.  Sometimes off 

farm work may be the major source of income during prolonged periods of industry downturn or drought.  

One or more members of a partnership may derive their major source of income off farm.  

When there are concerns regarding whether a borrower falls within the definition, either party should have 

recourse for determination by the Authority or other review in a timely and cost effective manner. This 

process could be set out in the regulations or guidelines.   

71. Should the FDMA be amended to enable the RAA to require farmers and creditors to 

provide information to the RAA and/or the other party to establish that applicable definitions 

in the Act have been met? 

LAQ does not support such an amendment. In practice, the parties to the mediation would have considered 

this issue. The introduction of this requirement would create a further unnecessary level of bureaucracy. LAQ 

also refers to its comments in answer to paragraph 70 above.  

Page 20, paragraph -  

75. Should the FDMA be amended to clarify its operation where a farming operation is 

conducted in more than one jurisdiction and the FDMA applies? 

LAQ strongly supports this amendment. It is an issue which arises regularly. It can be addressed by 

legislation as has occurred in other jurisdictions.  
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Page 22, paragraph 84 -  

84. Should FDMA s 5(2) be amended so that the Act does not apply to farmers whose farm 

mortgage is secured by a guarantor if the guarantor is subject to a bankruptcy petition or 

who is being managed under the Bankruptcy Act 1966 (Cth)? 

Caution needs to be taken in these circumstances.  

At paragraph 83, reference is made to security “whose farm mortgage is primarily or solely secured by a 

guarantor” whereas at paragraph 84, the question is drafted in a much broader way not confining the 

reference to “primary or sole” security. 

There are numerous possibilities or situations where the creditor’s position is not compromised in any way if 

a guarantor was subject to bankruptcy proceedings. These situations include: 

 the case where the bankrupt may also be a director of a company which might own the asset 

secured to the bank. 

 cases where there are multiple guarantors and only one of them becomes bankrupt. 

 The bank may have taken security over assets of significantly greater value than the debt.  

 The farmer may own assets that would be at risk even though they have sufficient security to cover 

the debt from assets owned by the farmer or from other guarantors.   

An important factor is that the creditor has the protection of the security.  

It is acknowledged that if the primary mortgage or sole mortgage was owned by an individual who is 

bankrupt, then there are potential difficulties resulting from conflicting legislation.  However each matter 

should be considered on its merits and a blanket approach may create unintended consequences. Mediation 

allows for wide ranging discussions on issues of concern for both creditor and borrower and, in these 

circumstances, agreements may be reached to the mutual satisfaction of both parties while taking into 

account the needs of the trustee in bankruptcy. 

Question at page 23, paragraph 90 -  

90. Should the FDMA be amended to include statutory “show cause” notices and “show 

cause” periods? 

LAQ is unable to comment upon the processes each jurisdiction might chose to follow but does supports the 

concept of procedural fairness and due process.  

Page 24, paragraphs 99 and 100 -  

99. Should the FDMA be clarified so that subsequent mediations are not required for a 

farmer’s default under a heads of agreement, contract, mortgage or other document that 

gives effect to the mediated agreement? 

LAQ supports the concept that no additional mediation is required in circumstances outlined in paragraph 99. 

It enables parties to the mediation to be confident of the outcome and enable creditors to be more likely to 

agree at mediation to restructure facilities to better suit the needs of both parties during the period of 

forbearance. 
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100. Should the FDMA be amended to require that if a heads of agreement has been agreed, 

default under that agreement must occur before an application can be made for a s 11 

certificate? 

Under the voluntary Queensland Farm Finance Strategy, certificates are issued at the conclusion of the 

mediation by the mediator. The comments at paragraph 91 are noted and the sentiments expressed are 

understandable.  

It is conceivable that there may be some logistical issues arise from time to time that prevent certificates 

being issued in a timely manner if the time to provide the certificate is extended.  

It is essential that the farmer understands that the creditor is unable to action enforcement proceedings 

during a forbearance period. LAQ does not regarding inclusion of it legislation. 

Page 26, paragraphs 110, 111 and 112 -  

110. Should ss 42 and 43A of the Real Property Act 1900 (NSW) prevail over FDMA s 6 and 

should that be noted in FDMA s 7?  

And  

111. Should FDMA s 5(2) be amended so that the Act does not apply to a farmer whose 

property is subject to proceedings under the Family Law Act 1975 (Cth)? 

LAQ does not support these amendments.   

The ability to mediate with a creditor should not automatically be precluded by proceedings under the Family 

Law Act 1975 (Cth).   Allowing the mediation to occur may avoid litigation over the debt and assist the Family 

Law proceedings by retaining equity for the division of property under the Family Law Act. For this process to 

be effective, there should be a requirement for notice to be given to the other party in the Family Law 

proceedings (who may not be on the title) to be notified and invited to be included in any mediation under the 

FDMA. Without this requirement there may be a risk that a spouse who is not on the title might not be 

informed that a mediation is taking place in circumstances where arrangements made in the mediation which 

may impact on the property settlement. This issue may be overcome by placing a positive obligation on the 

title holder/mortgagor to notify the creditors and perhaps the mediator about the interests of the other party in 

the Family Law Act proceedings and requiring them to certify that the other party/spouse have been advised 

of/invited to participate in the mediation. 

If this amendment was introduced, it would have the unintended result of having a material detrimental 

financial impact upon parties not involved in the family law dispute. Many farming families are 

intergenerational and multiple families are involved where all their financial arrangements are inter-related. In 

other circumstances, the parties subject to the family law dispute may have a very small or limited exposure 

to the overall farming debt. There are many possible scenarios where the inability to access FMD would be 

unfair and unreasonable to the other members of the business. Having a blanket approach would result in 

unreasonable and unfair outcomes for other family members or joint borrowers and the unintended 

consequences could be quite profound.   
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LAQ has had experience where a son and his wife separated. They were members of an extended family 

business where 2 other siblings and their spouses and the son’s parents were all members of the 

partnership. It had substantial assets and debt. The financial exposure of the husband and wife was limited 

but the estranged wife refused to negotiate and deliberately refused to cooperate to enable the business to 

function or extend facilities etc. This was used as a tactic to leverage her position in the family law dispute. 

She was also delaying the family law dispute. Having access to FDM or the process enabled negotiations to 

be undertaken. If the parties had to wait for a dispute to be determined a by court, irreparable financial harm 

would have been occasioned to all other family members.  

112. Should the FDMA be amended to ensure that the needs of separated joint debtors can be 

accommodated effectively in mediation, and if so, how? 

Yes, LAQ supports the Act having the option to allow both debtors and those people with an equitable 

interest under the Family Law Act to attend at the mediation. If this option was introduced it would be 

important to include notice provisions to ensure that all relevant parties are aware of or are invited to the 

mediation.  

LAQ is of the view that where parties have separated and a default has occurred it is generally in all parties’ 

interest to have an agreement to prevent enforcement action being taken by the bank.  Allowing this option 

may assist in preventing the need for the Banks to begin enforcement action.    

Pages 26-27, paragraph 114 -  

114. Should the Act be amended so that if a farmer not in default initiates a mediation, a 

creditor is prevented from applying for a s 11 certificate within three years of a default after 

the mediation, unless another mediation is held? 

LAQ supports this recommendation. 

Page 27 paragraphs 116 and 117 -  

116. Should the FDMA be amended to require that the RAA be provided with copies of 

communications effected under ss 8, 9A, 9B(2)(d), 12A, 18A? 

LAQ has no view on this issue.  .   

117. Should FDMA s 9A and s 9B(2)(d) be amended to provide that creditors can advise the 

RAA that they agree to mediate and a creditor can be taken to decline to mediate if they have 

failed to respond to the farmer or RAA within 21 days (or 20 business days if amended) of 

receipt of a notice to mediate? 

LAQ is of the view that a review/appeal process would ensure that in unusual circumstances, applications 

can be made for extensions to avoid potential miscarriages of justice.   

Page 28 paragraphs 121 and 122 -  

121. Should FDMA provisions that refer to 14 days be amended to “10 business days”? 

LAQ supports this suggested change. 
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122. Should FDMA provisions that refer to 21 or 28 days be amended to “20 business days” 

to minimise the risk of confusion and to ensure the Act operates as intended during extended 

public holiday periods? 

LAQ supports this suggested change. 

Page 28 paragraph 124 -  

124. Is a new FDMA s 11(2)(d) needed that provides if a farmer has failed to respond to a s 8 

notice from a creditor and the creditor has provided the RAA with evidence that the notice 

was sent to the farmer or their agent, the farmer is presumed to have declined to mediate? 

LAQ is of the view that a review/appeal process would ensure that in extenuating circumstances, 

applications can be made for extensions to avoid potential injustice.     

Page 30, paragraphs 133 and 134 -  

133. Should “good faith” be defined in the FDMA, in regulations, in the RAA’s template 

checklist for the mediator’s summary of each mediation, or in a policy document similar to 

that issued by the Administrative Appeals Tribunal? 

and  

134. Should “good faith” be part of the definition of a satisfactory mediation under the 

FDMA? 

The difficulty with having “good faith” defined in legislation is that community expectations and legal 

precedents/decisions may change and it is important that legislation has flexibility to adapt to these changes. 

If it is thought necessary to define good faith, then placing it in regulations or policy documents would allow 

greater flexibility for review and amendment from time to time.   

Page 31, paragraph 138 -  

138. Should the FDMA be amended to enable farmers to amend their heads of agreement 

from time to time and to waive the cooling off period upon the production of a letter from a 

lawyer representing the farmer to the effect that the farmer is aware of and understands the 

nature and effect of the amendment or waiver?  

LAQ supports allowing the amendment of Heads of Agreement. In practice, it is quite common for Heads of 

Agreement to be amended as circumstances change following mediation which could not have been 

foreseen at mediation. Both parties must agree to any amendment.   

LAQ also supports the capacity of a farmer to waive the benefit of a cooling off period when circumstances 

dictate. LAQ has had clients who required immediate action to be taken or assistance provided and a cooling 

off period has been seen as having the potential to delay some of these processes.  The protection of a 

Lawyer’s certificate ensures that the farmer receives adequate advice before opting for this waiver.   
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Page 32, paragraph 140 -  

140. Are the current provisions for the contracting of a mediator to conduct a mediation 

satisfactory or should the FDMA provide that mediators must be chosen in the way 

prescribed by regulation? 

LAQ is of th4e view that the farmer should be involved in the process of choosing the mediator. It does not 

agree with the Victorian approach.  Farmers need to have confidence in the mediator and being part of the 

selection process would assist in having that confidence. LAQ is unaware of the regulations being prepared 

under the QFBDMA. LAQ is familiar with the process contained in the FDMA which has been successful and 

workable to date. 

Page 33, paragraphs 146, 147 and 148 -  

146. Should the RAA require its mediators to conduct their mediations consistent with the 

NMAS Practice Standards, including intake requirements to identify all the parties who 

should participate in the mediation? 

As NMAS sets out certain expectations of compliance and standards that mediators must follow and that 

mediators must be accredited to mediate, RAA can have confidence in the mediator’s competency. Over 

regulation can reduce flexibility.  

147. Should the FDMA, FDM regulations or guidelines, permit mediations to be conducted by 

electronic means provided all parties agree? 

Generally, it is preferable and desirable that mediations be conducted face to face. It has been LAQ’s 

experience that when the mediation is not conducted face to face, it can provide an opportunity for either 

party to adopt more immoveable positions. In some circumstances, the use of technology may be 

appropriate but only if all parties agree and consistent and reliable technology is available. 

148. Should the FDMA require that the mediation be held at a place reasonably convenient for 

the farmer? 

LAQ supports this approach. Given the extreme remoteness of some farmers, it is an issue of concern for 

many clients.  

It is unfair and unreasonable if creditors can insist that a mediation be conducted at a place of its 

convenience. Banks are prepared to conduct business with farmers in remote locations and have branches 

and agribusiness managers in remote and regional areas. In some instances, LAQ has experienced that 

some banks have insisted upon mediations being conducted in Brisbane. This can be very inconvenient for 

many farmers. Not only are many of them completely out of their comfort zone (and in the bank’s comfort 

zone) but they can be away from their farms and families for lengthy periods. If clients live in very remote 

locations, they can be away from home for a period up to 5 days if required to travel to Brisbane. The costs 

of travel and accommodation are also major factors to be taken into account and should be paid for by the 

bank if the mediation is not undertaken at a location more convenient to the farmer.  Even if the bank pays 

the farmer’s travel expenses, absence from the farm can cause hardship due to the nature of the business of 

farming, for example, seasonal work needs. 
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Page 33, paragraph 152 -  

152. Should the FDMA or FDM regulations provide that mediators may adjourn or terminate a 

mediation if they form the view that mediation is no longer fair or productive as interpreted in 

the NMAS Practice Standards? 

LAQ has confidence in the professionalism and judgement of legally qualified mediators having the capacity 

to make these decisions where appropriate. LAQ believes that these steps would not be taken lightly and 

would be initiated only after proper consideration was given to the facts of the matter. This is another reason 

why LAQ believes that it is important that a farmer has an integral role in choosing the mediator. 

Page 34, paragraph 156 -  

156. Should the FDMA be amended to require farmers, creditors or third parties to provide 

information to the RAA, the mediator or the parties to a mediation, such as information about 

the mortgage, correspondence between the farmer and the creditor, the farmer’s default and 

any other matter prescribed by regulation? 

LAQ supports the position that appropriate documentation must be provided and exchanged between the 

parties to the mediation to ensure fairness. Mediators would not normally want the power or want to be seen 

exercising the power to order disclosure of documents subject to legal professional privilege. However, it 

may be useful for the mediator to be presented with copies of documents. 

In LAQ’s experience free and open disclosure of all relevant documents prior to mediation, particularly by the 

mortgagee, is an important requirement for an effective mediation scheme and to enable parties to negotiate 

in good faith during a mediation for the following reasons:  

 it ensures that power imbalances between the parties are minimized;  

 it ensures that the basis of the legal positions of each party is fully disclosed;  

 as mortgagees are required to comply with relevant laws and codes of practice, the only way a 

farmer can ensure that the mortgagee has acted lawfully is to have access to:  

 relevant documentation relating to the creation of the contractual relationship  

 relevant documentation relating to any variation of the contractual terms and conditions  

 relevant documentation relating to the actions by the mortgagee;  

 to adequately prepare for a mediation, farmers and their advisors need to consider all aspects of the 

contractual relationship, including whether breaches, illegal activity or other concerning conduct has 

occurred;  

 while it is usually very clear if a farmer has breached the terms of the contract, it is usually 

impossible for farmers and their advisors to identify breaches by mortgagees without full and open 

disclosure;  

 if all relevant documentation is not provided there is uncertainty, confusion, and often an inability of 

the farmer to adequately prepare for the mediation and accept outcomes;  

 the mortgagee’s file is discoverable by the farmer if court action is commenced. Failure to provide 

such documentation prior to mediation, which would ultimately be discoverable in a court action 

diminishes the value of mediation and places the mortgagee in a superior bargaining position to the 

farmer;  
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 the mortgagee’s file must be disclosed to FOS if a complaint is referred to and accepted by FOS. 

Failure to provide such documentation prior to mediation, which would otherwise be required to be 

provided to FOS if a complaint was referred to and accepted by FOS, diminishes the value of 

mediation and places the mortgagee in a superior bargaining position to the farmer especially in the 

current environment where FOS will not accept a complaint from a farmer where mediation has been 

offered to and accepted by the farmer;  

 under the Code of Banking Practice all participating banks and credit providers have agreed not to 

provide credit unless in forming their opinion about the farmer’s ability to repay they have exercised 

the care and skill of a diligent and prudent banker in selecting and applying their credit assessment 

methods. Full disclosure of relevant documents ensures that there can be no question that the bank 

or credit provider has breached their obligations under legislation and codes of practice;  

 the provision of relevant documentation by both parties can have the benefits of assisting the farmer 

to accept the reality of their position and work with the bank to achieve the best outcome for both 

parties and highlight any breaches of legislation and the code of practice which may encourage the 

bank to resolve the dispute.  

LAQ also notes that a requirement for mortgagees to disclose relevant documents is consistent with and 

would bring the FDMA into line with the legislative and practice developments in consumer credit law. In 

relation to the provision of documents, the National Consumer Credit Protection Act 2009 provides that 

banks must provide assessments if requested. The Act also deals with the provision of copies of contracts. 

The provision of this material in farm debt mediation would increase the level of disclosure made by banks 

with its customers when entering into farm debt mediation. 

If giving mediators power to insist upon the production of documents is being considered, then legislation 

should provide that the provision of documents pursuant to the mediator’s request will not derogate from the 

effectiveness of anyone’s lien (such as an accountants lien). 

Failure to require production of documentation has created uncertainty and hindered the process of 

mediation. It also has the potential to compromise the process and result in unfair outcomes. Where an 

enquiry is being undertaken by the Financial Ombudsman Service or a court action is on foot, all relevant 

information is required to be produced to ensure full disclosure is made. This enables a proper analysis of 

the matter to be undertaken.  

Full disclosure by each party to the mediation is the only way to ensure that a fair and equitable outcome can 

be achieved. Failure to provide full disclosure or if a party withholds relevant information, it places that party 

at an unfair advantage over the other. Full disclosure goes a long way to reduce power imbalances which 

necessarily exists between creditor borrower relationships.  

LAQ does question the need for RAA to be provided with copies of all documents passing between the 

parties. There is sensitive personal and financial material of a confidential nature being exchanged. As RAA 

does not have a quasi-judicial role in the process, LAQ questions the need for it to receive copies of the 

material exchanged. It could also have the effect of creating another level of unnecessary bureaucracy.  

Page 35, paragraphs 160 and 161 -  

160. Should the FDMA or regulations provide that the RAA is to provide a blank skeleton 

heads of agreement to assist farm debt mediators under the Act? 
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LAQ does not have a view on this issue.  However, a template with a checklist may be useful. The use of the 

term “Heads of Agreement” may be confusing given that there has been some uncertainty at law as to 

whether or not the document is intended to be legally binding.  

In LAQ’s experience, many banks have their own pro forma documents which they ask the farmer to sign at 

the conclusion of mediation. Usually these documents contain clauses drawn in favour of the bank where the 

farmer provides full disclaimers, discharges and releases to the bank from any potential legal action the 

farmer may have against the bank. This is despite the fact that the bank has not made full disclosure 

enabling the farmer to properly consider if there are any potential legal actions or claims the farmer may 

have against the bank. . 

161. Should the FDMA require farm debt mediators to use a template heads of agreement? 

LAQ refers to the answer given to paragraph 161. 

Page 36, paragraph 169 -  

169. Should the FDMA require parties to a mediation to be severally liable to the mediator for 

their agreed share of the costs of the mediation, and for all the other shared costs of the 

mediation, and that each party is responsible for other costs associated with preparation for 

and participation in the mediation? 

LAQ supports the proposal that each party equally share the mediator’s costs but otherwise each party 

should be responsible for their own costs associated with preparation for and participation in the mediation 

process. Neither party should be able to charge the other with costs of legal or other advice and 

representation at or before mediation.  

In LAQ’s experience contractual terms between banks and farmers allow charges to be made to the farmer’s 

account by the bank in relation to the bank’s costs for preparation for mediation, attendance at mediation and 

monitoring of any agreement entered into by the parties.  LAQ would support the FDMA requiring that each 

party bear their own costs and that the banks not be permitted to charge the costs of preparation, attendance 

and monitoring to the farmer. 

Page 39, paragraphs 182 – 186 -  

182. Should the FDM Act include a definition of “mediation” as proposed by the NSW Law 

Reform Commission? 

LAQ is of the view that the definition may be interpreted as being so broad as to include conciliation and 

neutral evaluation which are outside of the mediation concept as it is normally understood.  

183. Should the RAA amend its accreditation and re-accreditation requirements for FDM 

mediators or should these be provided in the FDMA or regulations? 

LAQ does not have a view on this issue, provided the amendment is inconsistent with the amendments 

proposed for Queensland.  

184. If the RAA’s mediator panel is maintained should it provide a maximum period of 

service? 
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LAQ does not have a view on this issue, other than to comment that there is no apparent policy rationale  for 

removing a mediator after a particular period of service.  

185. Should any mediators who meet RAA requirements be permitted to join the panel of farm 

debt mediators? 

LAQ supports the view that mediators must have an affinity with rural industries, experience, expertise and 

an understanding of finance and financial management. It is essential for mediators to be aware of and have 

an understanding of the potential issues which might arise concerning rural enterprises. 

186. Should the RAA recognise the accreditation of farm debt mediators who practise 

interstate under comparable legislation without further accreditation requirements? 

LAQ supports this concept provided the accreditation requirements and practices are comparable including 

that mediators have an affinity with rural industries and understanding of finance and financial management. 

Pages 42 and 43, paragraphs 196 and 197 -  

196. Should the scope of the exceptions in FDMA s 15(3) be broadened to include an 

exception aimed at preventing a serious and imminent risk to a person’s life, health or 

property, violent or damaging offence, or deliberate abuse of power or adopt the NSW Law 

Reform Commission’s model provisions concerned with confidentiality and admissibility of 

mediation communications in evidence? 

LAQ has no position on this issue except to comment that, evidence may be required to of what was said 

during the mediation to assist in interpretation of the agreement. LAQ understands that the NSWLRC model 

represents a reasonable approach.   

197. Should FDM penalty provisions be harmonised in NSW, Victoria and Queensland? 

LAQ supports harmonisation of legislation where appropriate and consistent.  

Page 44, paragraph 200 -  

200. Should the NSWLRC’s model “enforcement” provision for heads of agreement be 

included in the FDMA? 

LAQ believes that using the word “agreement” instead of “Heads of Agreement” may remove the ambiguity 

around whether the agreement is intended to be legally enforceable. It is not clear whether NSWLRC’s 

“model enforcement provision” seeks to extend that by making the mediation agreement an order of the 

court. The review procedures in Queensland may well make this very difficult to be adopted nationally.   

Page 45, paragraph 205 -  

205. Should the FDMA be amended to change the penalty for unauthorised disclosure from 

criminal to civil? 

LAQ agrees supports the penalty being civil rather than criminal.    
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Page 45, paragraph 208 -   

208. Does the scope of mediators’ immunity from liability under the FDMA need to be 

broadened expressly? 

LAQ has no position on these matters  

Page 47, paragraph 220 -  

220. Should the FDMA specify which decisions made under the Act are subject to internal 

review? 

LAQ has no view on this issue.   

Page 48, paragraph 225 -  

225. Should FDMA s 21 be amended to include an exception or cross-reference to exclude s 

11(2)(b) from the prohibition on waiving rights under the Act? 

LAQ supports the amendments suggested 

Page 48, paragraph 227 -  

227. Is it necessary to retain all or any of the saving and transitional provisions in FDMA 

schedule 1? 

LAQ has no view on this issue.   

Page 48, paragraph 229 -  

229. Are there any issues not mentioned in the Consultation Paper that you wish to raise with 

the RAA Board for consideration? 

There are no other issues that LAQ wishes to raise.   


