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Preamble 

 

Resolution Institute is pleased to make this submission to the NSW Rural Assistance 

Authority (‘RAA’) in relation to the Farm Debt Mediation Act 1994 NSW Review (‘the 

Review’). We understand the RAA is reviewing the Farm Debt Mediation Act 1994 

NSW (‘FDMA’) to ensure it continues to deliver on its original intent and to work 

with the Australian Government on a national approach to farm debt mediation.  In 

2016, Resolution Institute commented in relation to the Farm Business Debt 

Mediation Bill (Qld) 2016 (‘the Queensland Bill’), now assented. 

We note the comprehensive Consultation Paper dated 23 March 2017 

(‘Consultation Paper’).  It states the FDMA “enables debtors in default of a farm 

mortgage to mediate with their creditors, facilitated by an independent mediator, 

before the creditor (mortgagee) can take enforcement action to recover a farm 

debt”.1 

Resolution Institute’s comments in this submission relate mainly to mediation and 

mediators in Parts 2 and 3 of FDMA. We have selectively addressed some 

jurisdictional matters contained in Part 1 of FDMA.  We have targeted our 

comments to address certain aspects of the scheme, including: 

 the content of regulations 

 elder mediation 

 the enforceability of heads of agreement 

 accreditation of mediators 

 mediation in the context of dispute resolution generally; and 

 flexibility in the mediation process including catering for geographically 

remote mediation participants and the new area of on-line dispute 

resolution (‘ODR’). 

Resolution Institute notes the key features of the current scheme are: 

 the requirement that all providers of rural credit (farm mortgages) offer 

farmers access to farm debt mediation prior to the creditor commencing 

enforcement action 

 the farmer may agree or decline to participate 

                                                           

 

1 Farm Mediation Act NSW 1994 Consultation Paper, paragraph 5, page 6. 
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 farmers may also initiate mediation whether or not they are in default of a 

debt, and invite the creditor to participate in mediation 

 access is free 

 a detailed process in Parts 2 and 3 for starting and conducting mediation 

 section 12(1) of FDMA gives the RAA the power to accredit, re-accredit and 

withdraw accreditation from mediators.  Since 2011, the criteria devised 

and administered by the RAA Board requires applicants for mediator 

accreditation to have current accreditation under the National Mediator 

Accreditation Scheme (‘NMAS’) from a recognised Mediator Accreditation 

Body (‘RMAB’). 

 

Resolution Institute congratulates the RAA on the Consultation Paper.  We support 

the continuation, broadening and enhancement of an inexpensive, quick, consistent 

and simple mediation scheme to resolve farm debt matters as a sensible and viable 

alternative to expensive and drawn out formal legal processes. 
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About Resolution Institute 

 
Resolution Institute is the largest membership organisation of dispute resolution 

(DR) professionals in Australasia. Resolution Institute is registered by the Australian 

Charities and Not-for-Profits Commission (“ACNC”) as a not-for-profit organisation. 

Resolution Institute has a membership base of around 4,000 DR professionals, 

across a diverse range of industry sectors, including building and construction, 

finance, commercial, community, technology, mining, local government, insurance, 

environmental and family.  

Resolution Institute members engage in mediation, conciliation, facilitation, conflict 

coaching, restorative justice, adjudication, arbitration and expert determination. 

Resolution Institute is committed to promoting and supporting the use of dispute 

resolution through providing education, training and accreditation or grading, to 

encourage the provision of quality DR services.  

Resolution Institute provides a nomination service for parties in dispute, when: 

1. parties need a contractually agreed, independent and unbiased service to 

appoint a dispute resolver  

2. a government, industry or agency scheme requires an independent and 

unbiased third party to appoint an appropriately qualified dispute resolver; 

and 

3. less commonly, an individual requests a dispute resolver.  

 

The nominations process is designed to ensure that a highly suitable dispute 

resolver is nominated to each dispute, using a consistent approach and selection 

criteria. For each nomination, Resolution Institute undertakes a rigorous process to 

ensure criteria of both suitability and diversity of practitioners are satisfied. 
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Consultation questions addressed in this response 

 

Resolution Institute (‘RI’) has addressed the following questions posed in the 

Consultation Paper, numbered as per the paper: 

Part 1 of FDMA: Preliminary 

“Farmer” 

42. Should non-farmer guarantors be provided with notice of an FDMA 

mediation and be invited to participate in the mediation because they have 

interests in the affected farm mortgage? 

Current position: Guarantors who are not farmers and farm debtors do not have 

rights to notice that a creditor has requested an FDMA mediation or a s 11 

certificate, or that a farmer has requested FDMA mediation or exemption 

certificate. 

RI Comment:  Yes, guarantors may be significantly affected by debt recovery and 

should be included in the above aspects of FDMA process.  Not receiving these 

notices may impede their ability to respond appropriately to the circumstance and 

deter potential future guarantors from providing assistance. 

Other definitions 

70. Should the FDMA, regulations or guidelines require a farmer or creditor to 

establish that FDMA applies to a “farmer” or “primary producer” because they 

are “solely or principally engaged in primary production”? 

Current position: We understand that there is considerable variation in approaches 

by different jurisdictions.    

RI Comment: Resolution Institute considers it important that a common national 

definition be established and clearly articulated.  We also consider that those most 

directly involved, drawing on data about users of FDMA, are best placed to 

determine definitions.  As there may be a need to reconsider and amend these 

definitions once they are implemented, Resolution Institute considers it sensible to 

include the definitions in regulations, which can be more responsive to changing 

circumstances and technology over time.  We think the weight of a definition 

contained in a regulation is preferable to an arguably non-mandatory guideline.   
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71. Should the FDMA be amended to enable the RAA to require farmers and 

creditors to provide information to the RAA and/or the other party to establish 

that applicable definitions in FDMA have been met? 

Current position: There is no power in the FDMA for the RAA to require farmers and 

creditors to provide information to the RAA and/or the other party to establish 

definitional thresholds have been met. 

RI Comment: These items may be more suited to expansion in guidelines.  It would 

most certainly assist efficiency of the overall scheme if the RAA could provide 

assessment of eligibility to parties before embarking on the process.  It would also 

assist to reduce future court challenges regarding jurisdictional questions.  We 

acknowledge that this may be administratively burdensome for the RAA.  It may also 

provide too much of a deterrent barrier to parties embarking on the process, 

keeping in mind the objects of the legislation to provide a low cost and efficient 

dispute resolution mechanism.   

On balance, recognising the importance of parties self-assessing eligibility, 

comprehensive RAA guidelines which are easily available would greatly assist parties 

in dispute.  These would benefit from easy to follow flowcharts, with practical 

examples. 

Farm debt and application of FDMA 

84. Should FDMA s 5(2) be amended so that FDMA does not apply to farmers whose 

farm mortgage is secured by a guarantor if the guarantor is subject to a bankruptcy 

petition or who is being managed under the Bankruptcy Act 1966 (Cth)? 

Current position: The FDMA does not currently exclude farmers whose farm 

mortgage is primarily or solely secured by a guarantor who is subject to a 

bankruptcy petition or who falls under the Bankruptcy Act 1966 (Cth). 

RI Comment: No. Resolution Institute does not consider that FDMA s5(2) should be 

amended in this way. 

Resolution Institute considers that bankruptcy of the guarantor should not limit 

application of the provisions of the FDMA to the farmer.  Farmers in this situation 

may be unfairly disadvantaged by the often significant delays and limited 

opportunity for other dispute resolution in the Federal Court.  
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Successive mediations 

99.  Should the FDMA be clarified so that subsequent mediations are not required for 

a farmer’s default under a heads of agreement, contract, mortgage or other 

document that gives effect to a mediated agreement? 

100. Should the FDMA be amended to require that if a heads of agreement has been 

agreed, default under that agreement must occur before an application can be made 

for a s 11 certificate? 

Current position: 

The FDMA excuses a lender from the requirement to offer mediation to a farmer 

relating to a farm debt if it obtains a section 11 certificate from the RAA in respect 

of the farm mortgage. After the High Court decision in Waller v Hargraves Secured 

Investments Limited (2012) 245 CLR 311, if a heads of agreement is negotiated 

during a mediation under the FDMA that discharges the farm debt, and the farmer 

subsequently defaults on new mortgage arrangements, a further mediation is 

required in relation to any subsequent debt. In this case, Hargraves’ section 11 

certificate only applied in respect of the first farm mortgage identified by reference 

to the first loan agreement.  That loan agreement was discharged and no 

enforcement action could be taken in relation to it. 

RI Comment: No. Resolution Institute does not support the amendment to the 

definition of ‘farm debt’ to exclude a new farm debt arising from mediation or from 

post-mediation negotiations that result in amended credit arrangements. 

Resolution Institute is committed to access to mediation at as many potential points 

of dispute as possible.  We support access to mediation in the event that disputes 

over subsequent debt arise from outcomes previously negotiated.  The potential or 

perceived delay due to an additional mediation process, is outweighed by the 

benefit of access to mediation for each debt.  
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Part 2 of FDMA: Mediation 

Farmer-initiated mediation 

114. Should FDMA be amended so that if a farmer not in default initiates a 

mediation, a creditor is prevented from applying for a s 11 certificate within 

three years of a default after the mediation, unless another mediation is held? 

Current position:  A section 11 certificate may be issued where a farmer not in 

default has entered into mediation with a creditor of their own initiative provided 

section 11 is met. 

RI Comment: Yes. Resolution Institute agrees with the Queensland approach and 

supports amendment to the FDMA accordingly (mediation could be entered into 

without default and could not be a ground to issue a s 11 certificate benefitting 

creditors where the earlier mediation occurred within 3 years of default).  This 

provides the opportunity for any of the parties to initiate mediation, and removes 

the disadvantage that is currently faced by farmers. 

Communications among the parties and the RAA 

116. Should the FDMA be amended to require that the RAA be provided with 

copies of communications effected under sections 8, 9A, 9B(2)(d), 12A, 18A?  

Current position: There is no requirement that the RAA be provided copies. 

RI Comment: Yes, provided the RAA has the resources to manage document flow, 

we agree that the RAA should receive these documents.  Resolution Institute acts as 

an Authorised Nominating Authority in all Australian jurisdictions that have them for 

building and construction security of payment disputes.  We manage and direct all 

correspondence between the parties and the Adjudicator nominated by us.  We 

have found this to be an effective and fair system, ensuring consistency and equity.  

We are pleased to provide you further information in relation to the systems we 

have implemented. 

117. Should FDMA s 9A and s 9B(2)(d) be amended to provide that creditors can 

advise the RAA that they agree to mediate and a creditor can be taken to decline 

to mediate if they have failed to respond to the farmer or RAA within 21 days (or 

20 business days if amended) of receipt of a notice to mediate? 

Current position: There are no time limits in s 9A and s 9B(2)(d) of the FDMA. 
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RI Comment: Yes. Resolution Institute supports the introduction of time deadlines. 

Resolution Institute agrees with the principle of a timeframe that ensures a matter 

is progressed.  This is consistent with the purposes of the FDMA.  With reference to 

this question, Resolution Institute agrees that a creditor be required to respond and 

that failure to do so, results in consequences. Resolution Institute is also in favour of 

allowance for not meeting a deadline in the event of extenuating circumstances.  In 

such cases, Resolution Institute supports consideration of an extension, with the 

extensions also being limited by a timeframe.   Resolution Institute encourages the 

RAA to consider appropriate methods for activating consideration of an extension 

and the criteria that would need to be met for such an extension to be requested 

and/or granted. 

 (Please note that Resolution Institute considers that farmers also be required to 

meet specified reasonable deadlines with potential for extension in appropriate 

circumstances.  See below at 124). 

Time-frames 

121. Should FDMA provisions that refer to 14 days be amended to “10 business 

days”? 

122. Should FDMA provisions that refer to 21 or 28 days be amended to “20 

business days” to minimise the risk of confusion and to ensure FDMA operates as 

intended during extended public holiday periods? 

124. Is a new FDMA s 11(2)(d) needed that provides if a farmer has failed to 

respond to a s 8 notice from a creditor and the creditor has provided the RAA with 

evidence that the notice was sent to the farmer or their agent, the farmer is 

presumed to have declined to mediate? 

 

Current position: ‘days’ are used in the FDMA, not ‘business days’. 

RI Comment: Yes to questions 121, 122 and 124.  Resolution Institute supports the 

introduction of nationally consistent time frames and use of business days.  This 

approach is consistent with the use of the term ‘business days’ in other unrelated 

legislation and avoids confusion.   

In relation to question 124, Resolution Institute favours an approach consistent with 

our response to question 117, which is that a farmer should be required to respond 

within a specified reasonable timeframe, and that an extension may be granted in 

appropriate circumstances such as ill-health or crises (such as family death, business 

disruption or natural disaster etc), and that an extension, if granted, also have 

prescribed timeframes. Resolution Institute encourages the RAA to consider 
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appropriate methods for activating consideration of an extension and the criteria 

that would need to be met for such an extension to be requested and/or granted. 

Good faith 

133. Should “good faith” be defined in the FDMA, in regulations, in the RAA’s 

template checklist for the mediator’s summary of each mediation, or in a policy 

document similar to that issued by the Administrative Appeals Tribunal?   

Current position: The FDMA does not define ‘good faith’. 

RI Comment: Resolution Institute does not support the definition of ‘good faith’ in 

the FDMA or regulations or in the mediator’s summary of each mediation, as it is 

impossible to finitely and comprehensively define the concept.  Doing so could give 

rise to more grounds for legal appeal, rather than encouraging mediated outcomes.  

‘Good faith’ is a jargon term, and often has a narrowly defined and much debated 

legal meaning, the use of which could be an obstacle to productive participation. 

More helpful are comments about appropriate behaviours and mindset. 

The practical examples of good faith are innumerable and vary immensely according 

to parties’ individual circumstances, including such elements as behavioural styles, 

communication preferences, cultural background, level of anxiety or stress, 

approach to negotiation, their perceived bargaining power and so on. The 

perception by a mediator or other participants in a mediation are also variable and 

are dependent on their individual circumstances including those elements listed 

above. 

Resolution Institute notes that the document produced by the then NADRAC in 2012 

Your Guide to Dispute Resolution provides practical advice on behaviours and 

mindset with which to approach ADR.  This Guide, which was written in Plain English 

and was targeted towards potential lay participants in mediation and other forms of 

ADR, avoids terms such as ‘good faith’.  Resolution Institute also notes that the 

National Mediator Accreditation System Practice Standards at 5.1 describe that a 

“mediator may suspend or terminate the mediation if they form the view that 

mediation is no longer suitable or productive”. The Standards include in the 

examples of no longer being suitable or productive, when a participant is not 

engaging in the mediation in good faith. The Practice Standards do not define ‘good 

faith’.  Resolution Institute suggests that this may be because ‘good faith’ is 

recognised as being very difficult to define, and as being the result of a subjective 

judgement. The FDMA requires that mediators are accredited under NMAS. As such 

mediators are required to adhere to the Practice Standards. This adherence means 

that there is already guidance with respect to discontinuing a mediation, if the 

mediator forms the view that it is no longer suitable or productive. Resolution 
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Institute suggests that the requirement on mediators be guided by the Practice 

Standards and that they not be asked to include in their summary whether 

participants acted in good faith.  This may have the added benefit of reducing the 

grounds for legal appeal. 

Resolution Institute supports addressing the concept of an open mindset and 

willingness to negotiate along with other behavioural guidelines in documents such 

as guidelines for mediators and for participants, policy documents and the RAA’s 

template checklist for the mediator.   Resolution Institute encourages the use of 

‘Plain English’ in these guidelines, particularly those designed for lay persons. 

The AAT’s list at paragraph 130 of the consultation paper is one example from which 

guidelines could be drawn. Your Guide to Dispute Resolution (NADRAC 2012) is 

another example. Resolution Institute recommends maintaining concrete 

descriptors of examples of appropriate behaviours and mindset (as in the AAT 

bulleted list) and avoiding labelling these behaviours and mindset as the 

contentious and jargon/legal term ‘good faith’.  

 

134. Should “good faith” be part of the definition of a satisfactory mediation 

under the FDMA? 

Current position: Not included. 

RI Comment: Resolution favours that the FDMA use the NMAS definition of 

mediation and a reliance on mediators adhering to the Practice Standards guidelines 

about when a mediation should be suspended or terminated.  Satisfactoriness can 

also be encouraged through issuing guidelines about appropriate behaviours and 

mindset as discussed above. Additional information about satisfactoriness can be 

gained through feedback from the mediator and from participants, using a carefully 

crafted feedback schedule. 

Cooling off period 

138. Should the FDMA be amended to enable farmers to amend their heads of 

agreement from time to time and to waive the cooling off period upon the 

production of a letter from a lawyer representing the farmer to the effect that 

the farmer is aware of and understands the nature and effect of the amendment 

or waiver? 

Current position: There is a 14 day cooling off period in which farmers may 

withdraw if the heads of agreement is concluded at or within 24 hours of the 
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mediation.  There is no provision for amendment of heads of agreement from time 

to time. 

RI Comment: Yes, Resolution Institute supports that the FDMA be amended to 

enable farmers to amend their heads of agreement from time to time. Amendment 

of heads of agreement allows flexibility, which maximises longevity of an 

agreement.   

Resolution Institute supports the opportunity provided by a cooling off period be 

maintained although we would prefer it to be reconceptualised. Resolution Institute 

favours that a mediation meeting be scheduled to review the details of the heads of 

agreement.  Resolution Institute favours the gap between mediation meetings being 

seen as an opportunity for consideration and as contributing to sound decision 

making rather than risking decisions being made under pressure or when fatigued.  

If a review period became standard (say up to 10 business days), it may mean that 

the cooling off period could be reduced in time (say up to 5 business days).  The net 

effect of this additional review period is only 5 days.   

Resolution Institute supports the principle of self-determination. With respect to 

waiving cooling-off periods, Resolution Institute supports a farmer being able to 

decide to waive the cooling-off period, provided the safeguards of the QFBDMA are 

included in the FDMA.  

 

Part 3 of FDMA: General provisions concerning 

mediation  

 

Nomination of mediator 

140. Are the current provisions for the contracting of a mediator to conduct a 

mediation satisfactory or should the FDMA provide that mediators must be chosen 

in the way prescribed by regulation? 

Current position: If a farmer and creditor agree to enter into a mediation, the 

farmer must nominate the mediator.  If the creditor does not agree, the farmer 

nominates a panel of at least 3 and creditor must agree one. 

RI Comment: Resolution Institute supports parties agreeing to a mediator in the 

first instance. If this is not possible, Resolution Institute favours selection of dispute 

resolvers by independent process.  A model process under the FDMA, or its 

regulations, would be for the parties to agree a mediator, and if they are unable to 
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do so in a specified time period, then the RAA or an independent nominating body 

nominates a mediator.  RI performs this independent nomination function under a 

variety of statutory and quasi-government schemes.   

If RAA were to make the nomination, it would make a selection from a panel 

administered internally. Options for making nominations include:  

 Nominating on a rotational basis (suitable if all disputes are very similar and 

if all panel mediators are qualified and suitable for all disputes), or  

 Selecting a mediator based on a series of relevant criteria under the FDMA 

or its regulations, for example, factors specific to each dispute, type of 

farming, financial agreement specialty, geographical location, monetary 

value of dispute.  

Both of these methods would include a conflict of interest check. 

If an independent nominating body were to make the nomination, then that body 

would administer the panel and make nominations in either of the two, or other 

similar method to those described above.  External nomination processes increase 

transparency and fairness and often mean the parties feel the mediator is more 

independent/free from influence by a particular party. 

Mediation sessions and pre-mediation conferencing by electronic means 

146. Should the RAA require its mediators to conduct their mediations consistent 

with the NMAS Practice Standards, including intake requirements to identify all the 

parties who should participate in the mediation?  

Current position: there is no requirement under the FDMA or and RAA guidelines 

that mediations, including the preliminary conference or intake, be conducted 

consistently with the Practice Standards under the NMAS. 

RI Comment: Yes.  Resolution Institute fully supports the introduction of a formal 

requirement that the RAA require its mediators to conduct their mediations 

consistent with the NMAS Practice Standards. Formal entrenchment of this 

requirement is preferable, most suitably in Regulations under the FDMA. 

147. Should the FDMA, FDM regulations or guidelines, permit mediations to be 

conducted by electronic means provided all parties agree?   

Current position: The FDMA does not currently provide for intake conferences, 

mediations or part-mediations, to be conducted by electronic means eg telephone, 

video-link, web-based communications, website or portal. 
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RI Comment:  Resolution Institute supports the general proposition that mediation 

process should be as accessible, cost effective and convenient as possible for all 

parties.  Resolution Institute applauds the 2016 Queensland Finance and 

Administration Committee amendment of the then draft Bill to provide for 

mediation “by any technology allowing reasonably contemporaneous and 

continuous communication between the parties” if both parties agree. Resolution 

Institute supports this definition as it provides flexibility for the parties to meet face 

to face, and recognises that digital or other technology may provide flexibility for 

progressing some or all aspects of the mediation and may be preferable in cases of 

extreme remoteness of some farmers.  Mediation by electronic means also offers 

significant cost saving opportunities. 

Some of our mediators are not supportive of the use of telephone or video 

conferencing for substantive mediations, due to the lack of interpersonal contact.  

In contrast, some mediators are already conducting mediations using tele and 

videoconferencing. 

Opportunities that electronic conferencing provide include: 

 location in circumstances comfortable for the individual participants 

 flexibility 

 varied locations 

 cost effectiveness 

 time efficiency 

 

Challenges to be addressed are: 

 the exchange of documents 

 holding 'private' sessions 

 conducting multiple party phone interactions 

 involving legal representatives or other support people  

 confidentiality, as it is possible to record proceedings, potentially without 

the knowledge or consent of the other party 

 accessibility to appropriate technology and to a reliable signal.  

 

Video and other electronic conference mediations, (eg Skype, Zoom) in our 

experience, can be very successful.  Our feedback is that there is no variation to 

outcomes expected from face to face mediation.  We consider that where a 

mediation is to be conducted using video or other electronic conferencing, choice of 

a mediator both willing and confident to use this method is important. (We 

anticipate that more mediators will become willing and confident to do so in a 

relatively short time.)  As well, if a mediator assessed that an electronic conference 
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was not providing the opportunity for appropriate participation, there should be 

provision for alternative arrangements to be made. 

Resolution Institute is currently partnering with a technology provider to finalise, 

offer and train our NMAS accredited mediators in the use of an on-line case 

management platform, that will facilitate seamless use of online conferencing, and 

that will mitigate some of the challenges identified above.   

Overall, Resolution Institute favours maximum flexibility, taking into account the 

above challenges.  

  

148. Should the FDMA require that the mediation be held at a place reasonably 

convenient for the farmer? 

Current position:  There is no current requirement that mediations be held at a 

place reasonably convenient for the farmer. 

RI Comment: Resolution Institute considers that the FDMA should either specify the 

location or encourage choice of location that considers all parties needs with a 

default if a location is not agreed within a specified timeframe. (We also note that 

RAA is considering the option of electronic conferencing. Resolution Institute 

supports this being introduced as an option for occasions when it is appropriate.  

See our comments at 147.) 

Resolution Institute supports the principle that mediation, both during its set-up 

and its conduct, consider the interests of all parties, including with respect to where 

the mediation will occur. 

Resolution Institute also supports making provisions that address the power 

dynamics of particular cases and facilitates the mediation proceeding (rather than 

allowing a deadlock over process or practical matters to derail it). 

As well, Resolution Institute recognises that RAA resources need to be allocated 

carefully, in this case giving priority to the mediation proceeding as soon as possible. 

To this end, Resolution Institute encourages RAA to consider options which could 

include: 

 specifying an on-site (or near-to- site) mediation, if RAA has evidence (or 

related research findings) that this is likely to enhance the progress of a 

face-to-face mediation.  

OR 
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 encouraging a choice of location that considers the interests of all parties 

and providing a default location in the event of agreement not being 

reached within a specified timeframe. 

 

If the RAA considers that the above or other options are not viable for reasons of 

resourcing or other factors, Resolution Institute would support the requirement 

described above that the mediation be held at a place reasonably convenient for the 

farmer, as we consider the disadvantage of travel is likely to be more frequently 

onerous on farmers than it is on creditors.   

Adjournment and termination of mediation sessions 

152. Should the FDMA or FDM regulations provide that mediators may adjourn or 

terminate a mediation if they form the view that mediation is no longer fair or 

productive as interpreted in the NMAS Practice Standards? 

Current position: The FDMA currently provides that a mediator may adjourn a 

mediation session if it appears a party would be significantly disadvantaged because 

of the length of the session. 

RI Comment:  Yes. Resolution Institute supports the FDMA or Regulations requiring 

that a mediator suspend or terminate a mediation process if a mediator forms the 

view that mediation is no longer suitable or productive consistent with the NMAS 

Practice Standards. Resolution Institute encourages the RAA to reference or quote 

from the Practice Standards in guidelines it issues to mediators. RAA should also 

make resourcing provisions for and provide guidance about maximum length of 

time for a mediation.  There is information about the relationship between fatigue 

and poor decision making about which the RAA, mediators and participants should 

be aware.  This information could lead to: 

 scheduling the mediation to be run over more than one session 

 using an online platform and tele or video conferencing to contribute to the 

practicality and costs of multiple sessions and  

 providing guidance about adjournment as an option if there is concern 

about or evidence of fatigue. 

Access to information 

156. Should the FDMA be amended to require farmers, creditors or third parties to 

provide information to the RAA, the mediator or the parties to a mediation, such as 

information about the mortgage, correspondence between the farmer and the 

creditor, the farmer’s default and any other matter prescribed by regulation? 
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Current position:  There is currently no power in the FDMA for the RAA or the 

mediator to require the production of persons or papers. 

RI Comment:  Resolution Institute generally supports the FDMA including a 

requirement for parties to provide certain information.  Resolution Institute affirms 

that mediation is a future-focussed interest-based rather than a past-focussed 

rights-based process.  In this context, it is not appropriate that information be used 

for the purpose of blame or proving right or wrong. It is appropriate to use 

information that provides clarification and that supports developing an agreement 

about future arrangements.  Resolution Institute is concerned that seeking 

information should not become too formalised or onerous, like pre-trial discovery in 

litigation.  Resolution Institute encourages the RAA to decide what information 

assists the progress of the mediation, that requirements for information be 

standardised and that the information be made available to all parties.  

Template heads of agreement 

160. Should the FDMA or regulations provide that the RAA is to provide a blank 

skeleton heads of agreement to assist farm debt mediators under FDMA?   

161. Should the FDMA require farm debt mediators to use a template heads of 

agreement? 

Current position:  There is currently no requirement for template heads of 

agreements to be used. 

RI Comment:  Yes. Resolution Institute agrees that both proposals would be 

beneficial, in the interests of consistency, comprehensiveness and efficiency.   

 

Costs of mediation 

169. Should the FDMA require parties to a mediation to be severally liable to the 

mediator for their agreed share of the costs of the mediation, and for all the other 

shared costs of the mediation, and that each party is responsible for other costs 

associated with preparation for and participation in the mediation? 

Current position:  The FDMA does not regulate mediation costs. 

RI Comment:  Resolution Institute supports a requirement for parties to a mediation 

to be severally liable to the mediator for their agreed share of the costs of the 

mediation etc. It is frequently the default for many mediations, that parties share 

the costs equally, based on a principle of fairness and all parties’ financial 

investment demonstrating their commitment to and encouraging the success of the 
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process. In certain circumstances, it may be appropriate to vary the proportions of 

payment for which parties are liable.  Resolution Institute considers that the term 

“agreed share” allows for variations in proportional payment. 

Accreditation of farm debt mediators, Mutual recognition of mediators on panels 

interstate 

182. Should the FDM Act include a definition of “mediation” as proposed by the 

NSW Law Reform Commission?  

Current position:   Mediation is not defined in the FDMA. 

RI Comment:  Resolution Institute encourages the RAA to adopt the definition of 

mediation in the NMAS Practice Standards rather than that of the Law Reform 

Commission. (Resolution Institute also included this encouragement to the NSWLRC 

on its model provisions). The NMAS definition is as follows: 

Mediation is a process that promotes the self-determination of participants and in 

which participants, with the support of a mediator: 

(a) communicate with each other, exchange information and seek understanding 

(b) identify, clarify and explore interests, issues and underlying needs 

(c) consider their alternatives 

(d) generate and evaluate options 

(e) negotiate with each other; and 

(f) reach and make their own decisions. 

 

183. Should the RAA amend its accreditation and re-accreditation requirements 

for FDM mediators or should these be provided in the FDMA or regulations?   

Current position:  Accreditation is not addressed in the FDMA. 

RI Comment:  Resolution Institute supports that mediators nominated under the 

FDMA be required to hold current NMAS accreditation and that this should be 

entrenched in the FDMA Regulations.   

Resolution Institute strongly supports and encourages rigorous accreditation of all 

DR practitioners. 

Resolution Institute promotes that: 

 When providing or engaging in mediation, government agencies should be 

required to use practitioners with current accreditation under the NMAS.  
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 When providing or engaging in other ADR services, government agencies be 

required to use practitioners accredited by a reputable DR organisation; and  

 DR organisations be encouraged to collaborate on developing national 

industry based standards (as has already been done in relation to 

mediation) and that the Commonwealth government provide resources to 

assist in this process (as was provided to assist in the development of 

NMAS.) 

If RAA determines that mediators on its panel should meet other requirements, 

these can be specified in the recruitment and selection process.   

 

184. If the RAA’s mediator panel is maintained should it provide a maximum period of 

service?  

Current position:  There is no maximum period. 

RI Comment:  Resolution Institute considers that this is an operational matter that 

relates to maintaining an appropriately skilled and experienced panel of mediators. 

Resolution Institute considers that the RAA needs to be mindful of succession 

planning in relation to its panel. To this end, the RAA may find it helpful to specify a 

period of service. When this period of service expires, the RAA would have options 

about whether it maintains, refreshes, reduces or expands its panel to meet 

changed circumstances. It would also provide the opportunity for the RAA to 

consider the appropriate blend of farm debt experience and inexperience with 

respect to maintaining a panel to meet current needs and future needs. The RAA 

may also find a period of maximum service, with potential to vary this, would 

support its management of its panel.   Resolution Institute supports the RAA 

maintaining power in the FDMA to remove a mediator from its panel in limited 

circumstances and to decline to renew panel membership as it see fits, when 

circumstances change.  

For a mediator to continue as a member of the panel, the mediator should be 

required to maintain NMAS accreditation. Mediators are required to renew their 

NMAS accreditation every two years. The RAA may consider a requirement for 

mediators to provide evidence of current NMAS accreditation, on a periodic basis. 

185. Should any mediators who meet RAA requirements be permitted to join the 

panel of farm debt mediators?   

Current position:  The current panel is closed. 

RI Comment:  Resolution Institute favours the practices described above for 

refreshing and maintaining a suitably qualified and experienced panel. The benefits 
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of establishing a panel, which is regularly refreshed (as described above) are that it 

makes it practical and viable to: 

 Recruit on the basis of selection criteria developed by the RAA 

 Recruit in the future on the basis of reviewed and amended selection 

criteria to respond to changed circumstances 

 Provide professional learning to members of the current panel 

 Ensure that panellists receive a number of mediations that allows them to 

gain particular proficiency in farm debt mediation 

 Manage the panel to ensure appropriate succession  

 

186. Should the RAA recognise the accreditation of farm debt mediators who 

practise interstate under comparable legislation without further accreditation 

requirements? 

Current position:  There is no mutual recognition scheme. 

RI Comment:  Resolution Institute considers that the only accreditation requirement 

should be for NMAS accreditation.  To meet the RAA selection criteria, mediators 

may offer experience of farm debt mediation in other states. Resolution Institute is 

in favour of the RAA recognising this experience as contributing to satisfaction of its 

selection criteria for recruitment to its panel.    

Confidentiality of mediation sessions and disclosure of information 

196. Should the scope of the exceptions in FDMA s 15(3) be broadened to include an 

exception aimed at preventing a serious and imminent risk to a person’s life, health 

or property, violent or damaging offence, or deliberate abuse of power or adopt the 

NSW Law Reform Commission’s model provisions concerned with confidentiality and 

admissibility of mediation communications in evidence?  

Current position:  The scope of FDMA s 15(3) does not include an exception 

addressing prevention of a serious or imminent risk to life, health or property, 

violent or damaging offence or deliberate abuse of power. 

RI Comment: The expansion that is being considered in the FDMA is already covered 

in the NMAS Practice Standards. Resolution Institute supports an approach which is 

aligned and where possible uniform with NMAS Practice Standards as to 

confidentiality and admissibility of mediation documents and material into 

evidence.  We stated this same approach in our submission to the NSW Law Reform 

Commission about its proposed model provisions. 

NMAS Practice Standard cl 9 Confidentiality states: 
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9.1 A mediator must respect the agreed confidentiality 
arrangements relating to participants and to information 
provided during the mediation, except: 

(a) with the consent of the participant to whom the confidentiality 
is owed; or 

(b) where non-identifying information is required for 
legitimate research, supervisory or educational purposes; 
or 

(c) when required to do otherwise by law; 

(d) where permitted to do otherwise by ethical guidelines or 
obligations; 

(e) where reasonably considered necessary to do otherwise to prevent 
an actual or potential threat to human life or safety. 

9.2 Before holding separate sessions with different participants, a mediator 
must inform participants of the confidentiality which applies to these 
sessions. 

9.3 With a participant’s consent, a mediator may discuss the mediation, or 
any proposed agreement, with that participant’s advisors or with third 
parties. 

9.4 A mediator is not required to retain documents relating to a mediation, 
although they may do so should they wish, particularly where duty-of-
care or duty-to-warn issues are identified. 

9.5 A mediator must take care to preserve confidentiality in the storage and 
disposal of written and electronic notes and records of the mediation and 
must take reasonable steps to ensure that administrative staff preserve 
such confidentiality. 

 

Disclosure should only extend to documents and information that are necessary to 

be disclosed to satisfy the purpose of the disclosure. Regarding disclosure for 

research and education purposes, the information disclosed needs to be de-

identified so that parties to the mediation could not be identified. 

 

Enforceability of heads of agreement 

200. Should the NSWLRC’s model “enforcement” provision for heads of agreement 

be included in the FDMA? 
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Current position:  Heads of agreement under s 11AA of the FDMA can be binding 

and enforceable depending on the intention of the parties as expressed in the 

agreement. 

RI Comment: Resolution Institute indicated above that we favour the FDMA being 

amended to enable farmers to amend their heads of agreement from time to time. 

Amendment of heads of agreement allows flexibility, which maximises longevity of 

an agreement.  

In the context of providing flexibility for amending heads of agreement, Resolution 

Institute considers that mediation agreements should be sufficiently robust and so 

aligned with participants’ needs and interests that external enforcement is generally 

unnecessary.  The availability of external enforcement provides an added layer of 

certainty which is an option that some participants favour.  

The NSWLRC includes provision for a mediation being conducted by a non-

accredited mediator.  Resolution Institute thinks that this provision is unnecessary in 

the FDMA, if the FDMA adopts the requirement that all farm debt mediators are 

NMAS accredited.  

Resolution Institute considers that clause 3 which is reliant on the mediator drawing 

attention to the effect of Model Provision 5(2) may be open to abuse by a party and 

should be considered as a discretionary factor by the Court in determining to 

exercise its powers. While such a term may, in the future, be inserted into a 

standard mediation contract, there may be conflict about whether the mediator 

orally brought the issue to the attention of each party.  

To avoid dispute about whether the mediator has brought the enforcement 

provisions to the attention of parties, Resolution Institute is in favour of this not 

being specified as a requirement on the mediator. Instead we favour the RAA taking 

responsibility for providing this information about enforcement in standard 

documents it issues to mediators and parties.  

Exclusion of personal liability of mediators and certain other persons 

208. Does the scope of mediators’ immunity from liability under the FDMA need 

to be broadened expressly? 

Current position:  Current mediator's immunity under the FDMA is not absolute.  

RI Comment:  Yes. Resolution Institute supports absolute immunity for all FDMA 

mediators if the matter or thing was done, or omitted to be done in good faith for 

the purposes of executing the FDMA. 
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Resolution Institute submits that for DR to grow and develop into a broadly 

recognised method of dispute resolution, there needs to be protections for 

mediators. Users of mediation will have greater confidence in the processes if they 

know that mediators have obligations and protections, whether the mediation is 

occurring in the shadow of litigation, during litigation or by a court or non-court 

appointed mediator. 

In Resolution Institute’s view, there are cogent reasons why mediators should 

attract similar protections to Australian legal practitioners about protections from 

legal proceedings. The ongoing training, experience and knowledge mediators are 

required to possess and continue to demonstrate are significant and are 

comparable to those of legal practitioners. 

Representation and assistance during mediation – yes or no? 

Current position:  A party may be represented by an agent or advisor or support 

person if the mediator considers that the agent has sufficient knowledge of the 

issues to represent the party effectively.  Farmers may have an advisor present who 

may be legally qualified but need not be and the farmer is entitled to call upon an 

advisor for advice and counsel during the mediation.  The FDMA accords the 

mediator significant discretion on farm debt mediators to impose reasonable 

conditions on parties' representatives to guard against disadvantage to one party. 

RI Comment:  Resolution Institute’s experience is that allowing the attendance of an 

advisor, or support person, at mediation meetings is positive, and sometimes, vital.  

This would be especially beneficial to farm debt mediation in circumstances where 

there may be differentials in negotiation skills and bargaining power.  

Resolution Institute observes that it is preferable to have the same rules apply to all 

parties to a mediation in relation to the attendance of representatives, advisors and 

support people.  We note that the disparity of bargaining power between farmers 

and creditors is the rationale behind inequity of entitlements as above. On balance, 

the significant discretion left to the mediator to impose conditions would assist in 

tailoring support and advice available to parties in each individual mediation and is 

consistent with the objects of the FDMA. 
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Other issues 

 

Mediation skill consistency and diversity 

Resolution Institute recommends that the Review consider that in recruiting 

mediators for its panel, the RAA aims for both skill consistency and skill diversity to 

respond appropriately to the demographic and personal differences of different 

parties. Skill consistency is likely to include NMAS accreditation and other skills 

which are particularly important in farm debt mediation such as the ability to 

understand financial and legal documents, ability to respond to the emotional and 

power dynamics occurring in mediation and the ability to understand the challenges 

of farming in Australia. These and other similar skills could form the essential or key 

criteria for the role. Dimensions of diversity could contribute to the desirable or 

optional criteria and may include particular experience in family, elder, cross-

cultural or inheritance mediation.  

On-line dispute resolution / mediation 

Resolution Institute is currently involved in a project to develop an app for quick and 

self-guided mediation as well as, already described, for case management (see our 

comments at 147). As a new technology emerges, Resolution Institute would 

welcome the Review including provisions for assessment of the suitability of such 

technologies to farm debt mediations. 
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Conclusion 

Resolution Institute would be very pleased to discuss items raised in this submission 

and consult further as the Review progresses.  We thank you for this opportunity to 

comment on the Consultation Paper. 
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