
 
 

 

7th June 2017 

 

Ms Hanna Jaireth 
Farm Debt Mediation Officer 
Rural Assistance Authority 
Locked Bag 23 
ORANGE NSW 2800  

 

Dear Ms Jaireth, 

The accompanying documentation prepared by Mr Archer Field Research Officer for the 
Tasmanian Small Business Council, outlines the operations and concerns which have 
emerged from the processes of Farm Debt Mediation both in NSW and apparently in other 
jurisdictions. The learning from this research is that a system intended to provide fairness 
and equity has been compromised. 

The accompanying documents have evolved from comprehensive research from the past 
seven years. It is hoped that your current inquiry will demonstrate the inequities and lead to 
the necessary structural changes to ensure that the original intent of farm debt mediation 
can be achieved by your review. 

Yours sincerely,  

 

 

Geoff Fader 
Chair 
Rural Business Tasmania 
PO Box 322  
LAUNCESTON TAS 7250 













Attachments: 

Appendix A: Australian Banking System 1991-2017 

Appendix B: 3 November 1993, Australian Bankers’ Association’s 1993 Code of 

Banking Practice 

Appendix C: 20 February 2004, Code Compliance Monitoring Committee Association 

Constitution 

Appendix D: May 2004, Australian Bankers’ Association’s 2004 Code of Banking 

Practice 

Appendix E: 14 November 2014, Australian Banking Code: The impairment of 

customer loans Submission 61 – Attachment 2  

Appendix F: 14 August 2015, Banking in Australia: Unregulated and Unprotected, 
The impairment of customer loans Submission 61 – Attachment 1  

Appendix G: 30 March 2016, Tasmanian Small Business Council ‘Submission to 

Senate Inquiry into Penalties for White Collar Crime’ 



7 June 2017 
Mr Geoff Fader 
Chairman 
Rural Business Tasmania 
PO Box 322  
LAUNCESTON TAS 7250 

Dear Mr Fader, 

AUSTRALIAN BANKING SYSTEM 1991-2017 

Please find attached the historical records of banking practices since the Martin 
Committee published its review in 1991, and the government allowed the banks to 

introduce self-regulation in 2000. 

The attached documents demonstrate banks invited farmers to sign loan 

contracts without full disclosure for the last 15 years. 

It is alleged they did so in order to obtain commercial advantage from 

foreclosing farms.  

Information outlined in the attached historical document demonstrates the 
failure by ABA and banks to accept responsibilities of self-Regulation. It has 

not been monitored and rectified adequately, which appears negligent.  

APPR requires banks to report cases of hardship in relation to droughts, 

floods and other natural disasters. 

Australia’s regulatory framework in banking is problematic, as the major banks, in many 
ways, have let the community down too frequently.  

Members of the public should be able to trust their bank will act in their best interest 

when turning to them for help. Unfortunately, this is not what is happening. The best 

interest of consumers is not appreciated by banks, which have failed to take steps to 

rectify their problems and failings. The current regulatory framework has failed to 
prevent unfair outcomes and provide redress for customers.  



1991 Martin Committee Review 

In 1990, the Standing Committee on Finance and Public Administration empowered the 

Martin Committee1 to inquire into and report on matters of public interest in order to 

improve efficacy in the banking sector. In 2001, it made recommendations in relation to 

publishing a Code of Banking Practice. 

Some of the key recommendations included:  

“The need for adequate disclosure in banking stems from the nature of the 

relationship between bank and customer.  

The principle on which the need for written disclosure is based is ‘truth in lending’ 

which includes the following: 

• a permanent record of information; 

• proof of what was disclosed; 

• disclosure of all terms in one document rather than a series of documents; 

• disclosure of all terms before consumers are bound by them as well as 

during and at the termination of a contract..2 

Consumer groups submissions emphasized the significant power imbalances 

which exist between banks and many of their customers. Some of the 

manifestations of these imbalances for consumers seeking redress include that 

the banks’ control nearly all relevant information and documentation, specialist 

advice and legal assistance and resources to pursue disputes to the end, where 

customers particularly poorer customers, do not and in matters which are 

litigated the bank, as a repeat player, is in a position to select a particular matter 

to run to a hearing in order to obtain a favourable precedent.3  

Many disputes arise because customers are unaware of their rights and 

obligations under banking contracts. This is inevitable given the opaque 

language used in many official banking documents, their length and the tendency 

to rely upon unspecified ‘usual banking practice’.4 

Greater disclosure of terms and conditions of contracts would do much to clarify 

the position of customers and banks where disputes arise and greatly assist in 



avoiding, or speedily resolving, many potential disputes. These matters will be 

dealt with in the code of banking practice.5 

Until recently, the only resource for aggrieved customers was the courts. In 

practice, however, seeking relief through the courts is not a feasible option for 

most consumers ... for the vast majority of consumers, legal action is beyond 

their resources. As Sir Ninian Stephen put it: ‘The Chief Justice of a State said to 

me just the other day that on his salary he could not possibly afford to litigate in 

his own court’.6 

The Martin Committee expressed the ‘need for cheap, speedy, fair and 

accessible alternatives to the traditional court system if customers are to receive 

justice in their dealings with the banks.7” 

1993 Code of Banking Practice 

In November 1993 the Code of Banking Practice (1993 Code) was published.8 This 

marked a significant initiative made by subscribing banks 24 years ago. 

Its objectives were agreed following negotiations with banks, Mr John Dawkins, the 

Treasurer, Ms Jeannette McHugh, the Minister for Consumer Affairs and consumer 

advocates,9 which states:  

“The [1993] Code seeks to foster good relations between Banks and customers and 

to promote good banking practice10 by formalizing standards of disclosure11 and 

conduct12 which Banks that adopt the Code agree to observe when dealing with 

their Customers. 

Objectives 

The [1993] Code is intended to:  

i. describe standards of good practice and service;  

ii. promote disclosure of information relevant and useful to customers;  

iii. promote informed and effective relationship between banks and customers; 

and  

iv. require banks to have procedures for resolution of disputes between banks and 



customer…” 

On 5 November 1993, the Sydney Morning Herald published, ‘A banking code emerges 
after ‘unhappy head-butting session’13 states: 

 “After earlier threatening to walk away from the process, the banks agreed to some 

major concessions; in particular, the need for contractual enforceability of the code 

and allowing guarantors of bank loans to also be covered.14  

In exchange, the Government gave banks effective ownership of the code.15 While 

this outraged consumer groups, it was the catalyst for its final release. Debate 

continued to rage … with consumer groups continuing their hard-line opposition to 

the Australian Bankers Association document” 16 

The 1993 Code remained part of loan contracts between banks and customers for the 

next ten years. It was noted by media, the government agreed to give banks effective 
ownership of the code, and in return banks agreed the code would be contractually 

enforceable.  

1994 Farm Debt Mediation Act 

At about that time, state government and farmers were involved in establishing the Farm 

Debt Mediation (FDM) process. The essential aspect of a fair and equitable FDM was 

that parties act honestly and in good faith throughout the process.  

The Farm Debt Mediation Act 1994 (NSW) makes reference to “good faith”. 

Unlike some other legislation,17 the Act does not define “good faith”, but judicial 

guidance is available.18 Whether good faith has been observed is a question of fact 

determined on a case-by-case basis. It involves honest conduct and the absence of 

unconscionable conduct such as dishonesty or fraud. 

“Good faith” also involves a willingness to exercise a degree of co-operation to isolate 

the issues that are genuinely in dispute and to resolve them as speedily and efficiently 
as possible.19 

Prior to the initiation of the Mediation process in Queensland, all parties are currently 
required to agree with the “Mediation Rules” when signing the Farm Debt Mediation 

Agreement.20 

http://www.legislation.nsw.gov.au/%23/view/act/1994/91


Farm Debt Mediation Agreement states in the Mediation Rules section: 

“Function of the mediator 

1. The Barrister will assist the Mediation Parties to explore options and attempt 

to achieve an expeditious resolution of the dispute by mutually acceptable 

agreement. 

2. The Barrister will not provide legal advice to the Mediation Parties. 

3. The Barrister will act impartially and fairly as between the Mediation Parties at 

all times. 

7. The Barrister will, as his principal function, be responsible for the conduct of 

the Mediation in accordance with these Rules and the agreement of the Mediation 

Parties. 

Obligations of the Mediation Parties 

10. At all times during Mediation the Mediation Parties must act in an honest  and 

reasonable manner. 

12. The Mediation Parties must engage in the Mediation in good faith to promote the 

efficient and expeditious resolution of the dispute. 

14.The Mediation Parties may be represented by legal representatives to assist and 

advise them and they will ensure that any legal representatives are  cognizant with these 

Rules and all matters relevant to the dispute.”21 

The Farm Debt Mediation Agreement states: 

“The Agreement 

The Appointment 

1. The mediation Parties appoint the Barrister to conduct the Mediation in 

accordance with this Agreement. 

The Dispute/Matters of Concern 

3. The Mediation Parties agree that Item 2 of Schedule 1 contains an 

accurate summary of the matter in dispute to be mediated. 



The Mediation Process 

5. The Barrister will conduct the Mediation in accordance with the Mediation 

Rules (“the Mediation Rules”) set out in Schedule 2 to this Agreement. 

6. The Mediation Parties agree to, adopt and will abide by the Mediation Rules. 

Applicable Law 

10. The law of Queensland Australia is the law applicable to this Agreement.”22 

When signing this agreement parties to the arrangement thereby agreed to resolve the 

dispute in good faith. Similarly, New South Wales also places a pre-mediation 
agreement to act in good faith through their ‘Agreement to Mediate’ document.23  

Agreement to Mediate states: 

“Role of the Mediator 

…The mediator will assist the parties to attempt to resolve the matter by helping them to: 

• systemically isolate the issues in dispute; 

• develop options for the resolution of these issues; 

• explore the usefulness of these options; and 

• meet their interests and needs. 

…Co-operation by the Parties 

10. The parties must co-operate in good faith with the mediator and each other during 

the mediation. 

Settlement of the Matter 

18. If settlement is reached at the mediation, the terms of the settlement must be written 

down and signed by the parties before they leave the mediation. 

18.2 If the parties are satisfied that the document sets out the main points agreed on by 

them during, or within 24 hours of the end of the mediation, the parties may enter Heads 

of Agreement by signing the document. 

18.4 The heads of agreement must include a 14-day cooling off period in the form 

approved by the Rural Assistance Authority”24 



Both documents ensure, with regards to factual matrix, that all parties involved 

understand the terms of good faith. In attributing a meaning to the term good faith, 
mediation will seek to give effect to it having regard to the context and framework of the 

agreement as a whole.  

TASKFORCE ON SELF-REGULATION 2000 

In August 2000, the Federal Government established a Taskforce to review banking 

practices and published the ‘Industry Self-Regulation in Consumer Markets’25 report 
(attached). It considered the relevant information of self-regulation26 in the banking and 

finance sector.  

The review noted: 

“lowering regulatory costs on business and improving market outcomes for 

consumers by encouraging self-regulation, which is the most effective option for 

addressing and identified problems.”27 

“self-regulation may not be appropriate in all circumstances... community 

cynicism regarding industry regulating itself may lead to a distrust of self-

regulatory schemes unless schemes operate effectively and consumers have 

confidence in them”.28 

By introducing self-regulation, the banking and financing sector would have a duty to 
maintain high standards of practice. This requires the government and regulators to 

ensure banks would not compromise safeguards necessary for protecting customers. 

The “Taskforce on Industry Self-Regulation” (2000) outlined standards for complaint 

handling, stating: 

“The Taskforce considers that a business should provide clear and accessible 

information to consumers on any independent customer dispute resolution 

mechanism to which the business subscribes. 29 

Such independent customer dispute resolution mechanisms should be: 

(a) accessible30; 

(b) independent31; 



(c) fair32; 

(d) accountable33; 

(e) efficient34; and 

(f) effective35.”36 

After two decades of self-regulation in the banking sector, this paper alleges the above 
principles have not been followed. Customer dispute resolution mechanisms since the 

establishment of the Code Compliance Monitoring Committee (CCMC) has not been 

independent or effective.  

The CCMC is the key body monitoring banking practices, according to clause 34 of the 

Code of Banking Practice (the Code) since 2004 (attached). Its primary function is to 

monitor code compliance and make a determination on whether banks breached any of 
the practices set out in the 2004 Code.  

The CCMC operates under an unpublished Constitution (attached), which varied 

important provisions in the code and resulted in causing irreversible damage to many 
small businesses and farmers. This was only possible following the introduction of self-

regulation. 

TASKFORCE PRINCIPLES: COMPLAINT HANDLING 

It is alleged the CCMC failed to meet the expectations of small businesses and family 

enterprises. This review will comment on events since 2000, and (i) what was intended, 
(ii) what was delivered, and (iii) what is required to comply with Taskforce principles.   

(a) ACCESSIBLE 

Public awareness and accessibility were preconditions of dispute resolution mechanism 

for all parties. Many disputes are the result of consumers’ being unaware of their rights 

under loan contracts. This may partly be attributed to banking staff’s failure to disclose 
relevant information to customers. Transparency is an important element to guarantee 

the accessibility of the dispute resolution process.  

The Martin Committee pointed out the importance of disclosing relevant information in its 

1991 report. It states:  



“Greater disclosure of terms and conditions of contracts would do much to clarify 

the position of customers and banks where disputes arise and greatly assist in 

avoiding, or speedily resolving, many potential disputes.”37 

“In general, it was found the terms and conditions attached to such products were 

either inadequate or simply not available.”38 

In addition, there is ‘institutional bias’ that would put ordinary customer in a 

disadvantaged or devalued position. An example of ‘institutional bias’ is opaque or 
complex language used in official documents, as opposed to ‘plain language’, as 

recommended by the Taskforce.  

The Commonwealth Consumer Affairs Advisory Council argued codes are not easily 
accessible to certain consumers. They are: 

 “Rural and remote families; 

 People isolated in their own homes because of poverty or ill health; 

 People with low literacy and / or verbal skills; 

 Non-English speaking people.” 39 

(i) What was intended?  

“Awareness 

Industry awareness of schemes is needed to make sure industry participants 

understand their obligations and, where appropriate, understand the 

consequences of failing to abide by these obligations.40 

Consultation between industry, consumers and governments can help ensure 

that specific problems and social policy objectives can be identified and 

addressed.41 Promotion of dispute resolution schemes to consumers raises 

their awareness of the availability of quick and inexpensive redress.42  

Another issue that could be loosely termed as a ‘gap’ is that consumers may not 

be aware of various dispute handling schemes. Only a small proportion of 

Australian consumers are empowered to be able to advocate on their own 



behalf within the marketplace and challenge unsatisfactory behaviour by 

industries. 43  

Consumer awareness of schemes ensures that consumers understand their 

rights and reap the benefits from standards of practice set by schemes.44 

Transparency 

Transparency is another essential feature of schemes. As consumers cannot 

guard against specific industry problems that they do not know exist, 

transparency in schemes is an important mechanism to ensure credibility and 

accountability... 

The Taskforce considers that schemes ought to be transparent and open to 

scrutiny to improve market outcomes for consumers.45  

Clarity 

During Taskforce consultations, some organisations commented that self-

regulatory schemes need to be written in plain language that both consumers 

and industry can understand. 

In relation to codes, the ACCC argued that in order to be accepted by all 

stakeholders it is important for the code to be drafted in a technically legal sense 

but it is even more important for the language to be plain and understandable to 

all of its readers. Clarity in the document will instill more confidence and certainly 

whilst any ambiguity or vagueness will militate against acceptance, support and 

compliance. This is particularly important in the area of understanding 

obligations and allowing for enforcement. 

As suggested by the ACCC, the code should set out clearly stated reasons why 

the code was established and what are the intended outcomes. To be effective 

in addressing consumer concerns a code needs to have rules, which address 

common complaints, and concerns about industry practices and which set 

performance standards for participants. Such rules should address specific 

stated problems and not be written as broad general principles… 



[A code in plain English] will ensure that consumers understand their rights and 

industries understand their obligations. Clarity in the documentation will also 

assist dispute schemes interpret legal rights.46 

Clarity in the schemes’ documentation can help industry understand their 

obligations and assist dispute schemes [to] interpret legal rights. Clarity can 

also help consumers understand their rights.”47 

(ii) What was delivered? 

The Constitution, under which the CCMC administrated, not provided to the 

subscribing banks’ individual and small business customers when signing loan 
contracts.  

The CCMC, in its 2014 Annual Report, stated: “The small number of allegations 

received from consumers and small businesses for investigation each year remains 

a concern”.48 Of the 1,099,272 disputes lodged with code-subscribing banks49, only 

42 were referred to the CCMC.50 

This inconsistency occurred due to banks not being required to inform customers the 

existence of the CCMC and its function. The banks publicised customers’ rights to 

lodge complaints with the CCMC in a minimal way.51 In these circumstances, the 

CCMC would be unlikely to receive more complaints.  

(iii) What is required? 

The Taskforce stated: 

“…an effective code would place the onus on the provider to make consumers 

aware that a code exists and an easy access point to provide all necessary 

information about the code. The onus to advise consumers should arise during 

the course of a relevant transaction.” 52 

The Martin Committee stated “all banks make a concerted effort to progressively 

convert all of their banking contracts into ‘plain English’”.53  

(b) INDEPENDENT 



The second requirement in relation to dispute resolution mechanisms is the need for 

independence. The appropriate administrative composition and structure of the 
CCMC is necessary to ensure an independent dispute resolution process.  

(i) What was intended?  

The Taskforce made the following statement regarding administration: 

“Actually administering a self-regulatory scheme can be a task in itself. A good 

administrative body can identify specific problems in an industry, collect data, 

monitor the scheme and enhance its credibility…  

The ACCC commented that industry-based code schemes aimed at delivering 

fair trading outcomes need to contain appropriate consumer/user representation 

on the administration committee... It argued that such representation provides 

transparency to the scheme by providing a ‘public window’ on its operations that 

ensures the industry group will be acting in the broader public interest... 

Similarly, Financial Industry Complaints Service commented that the scheme 

should be an entirely separate entity from the industry so there is no perception 

of bias...  

Reviews should be periodic, independent and the results made publicly 

available.54 Industry also needs to be aware that it has a continual responsibility 

to ensure that self-regulation is addressing its objectives and ethical members 

are not being disadvantaged.”55 

ASIC commented that the compliance monitoring mechanisms should be 

tailored to the particular scheme’s circumstances. There are various methods 

for monitoring compliance, including:  

 The internal controls of the individual firm; 

 Annual reporting on compliance; 

 Independent monitoring; 

 An external compliance audit; or 

 The regulator.56 



(ii) What was delivered? 

Clause 3 of the Constitution refers to the CCMC’s composition, noting it is governed 

by bank Chief Executives. 

The ABA obtained the Constitution in February 2004, four months prior to publishing 

the 2004 Code.57 The Constitution provided bank Chief Executives powers to void 
“contractual enforceability of the code”.58  

The CCMC Association stated in Clause 3: 

“3.1 The objectives of the CCMC Association are to establish, and to make 

provision for the operation, of the CCMC…  

3.2 Only a code subscriber may be an Association member;  

3.3 An Association Member is each Code Subscriber which subscribes to this 

Constitution by giving a written instrument to that effect signed by its chief 

executive officer (or their duly appointed alternate, being a senior executive 

officer of the Code Subscriber…)”59 

(iii) What is required? 

The Taskforce stated: 

“… it is necessary to ensure that self-regulation is the appropriate form of 

intervention given particular industry environment and market circumstances, 

otherwise inappropriate intervention could create new problems…60 

10. Self-regulation is more likely to be effective in a competitive market as 

industry participants are more likely to be committed to it, either to 

differentiate their products, or in fear of losing market share. 

12. Self-regulation is likely to be most effective where firms recognize that 

their future viability depends not only on their relationship with their current 

customers and shareholders, but also on the wider community. 

14. The extent to which industry participants are prepared to sign up to a self-

regulatory scheme will affect the ability of that scheme to provide effective 



self-regulation. Where a scheme has a high level of consumer recognition, to 

the point where consumers will favour scheme participants when making 

purchasing decisions, then the scheme is most likely to be effective. This will 

create incentives for non-members to join the scheme.”61 

(c) FAIR 

The Martin Committee previously emphasised the power imbalances between banks 

and customers in its 1991 report. It states:  

“Consumer group’s submissions emphasized the significant power imbalances 

which exist between banks and many of their customers. Some of the 

manifestations of these imbalances for consumers seeking redress include that 

the banks’ control nearly all relevant information and documentation, specialist 

advice and legal assistance and resources to pursue disputes to the end, where 

customers particularly poorer customers, do not and in matters which are 

litigated the bank, as a repeat player, is in a position to select a particular matter 

to run to a hearing in order to obtain a favourable precedent ...62  

In practice, however, seeking relief through the courts is not a feasible option for 

most consumers ... for the vast majority of consumers, legal action is beyond 

their resources. 63 

[Small businesses’] access to justice can be constrained by the cost of going to 

court, delays before their case is heard, the disparity in the quality of 

representation and their need to preserve business relationships.64 

The formal legal system involving court litigation is not designed to provide 

quick and cheap complaints resolution.65 

It submitted that the consumer must also have redress from an impartial umpire. 

Disadvantaged low income, poorly educated and foreign born consumers, who 

comprise a significant number of consumers, are not in a position to analyse the 

information or access legal and other representative systems to assess the 

information for them.” 66 



(i) What was intended?  

The Taskforce made the following statement: 

“It is vital to retain the ‘one stop shop’ approach to complaints handling.67 

The Taskforce considers that businesses should establish fair and effective 

internal procedures to address and respond to consumer complaints and 

difficulties: 

a) Within a reasonable time; 

b) In a reasonable manner; 

c) Free of charge to the customer; and 

d) Without prejudicing the rights of the consumer to seek legal redress68 

Depending on the nature of the specific problem, self-regulation should 

incorporate complaint handling and dispute resolution mechanisms to provide 

appropriate redress to customers where the standard of conduct was breached. 

Redress encourages industry members to react promptly and fairly to 

complaints by having internal complaint resolution mechanisms and, where 

appropriate, subscribing to some form of fair and independent dispute resolution 

scheme. 

These processes are essential to ensure that dissatisfied consumers have 

access to cost-effective mechanisms for resolving their complaints about the 

conduct of members of the code...” 69 

(ii) What was delivered? 

This paper suggests there is a disconnection between contractual provisions of the 

code and the Constitution.  

According to Clause 34(b)(ii) of the 2004 Code, the CCMC is required to investigate 
any allegation from any person. However, bank Chief Executives, at their discretion, 
could direct customers to other ‘Forums’70 and void the CCMC’s powers.71  

The 2014 Code and CCMC Mandate, published one year prior to banks adopting it 



in February 2014, limited the CCMC’ authority to investigate code breaches during 

the previous 12 months. This meant the CCMC has no authority to investigate 
earlier code breaches.72,73 

 (iii) What is required? 

This paper suggests there are several options to address the issues set out above. 

One option could be to require banks to attend mediation prior to commencing an 

action in the court against individuals and small business customers.  

By introducing mandatory requirements for banks to attend mediation, banks would 

be required to investigate complaints prior to commencing an action in the court. In 
these circumstances, the parties attending mediation maybe required to sign a 

declaration that they are attending the mediation in good faith. 

It is noted under Queensland Farm Debt Mediation Scheme Protocols, the parties 
attending the mediation are required to sign a declaration in relation to good faith. 

Under Clause 9, it notes that: 

“All parties are to enter the mediation in good faith and will endeavour to 

conclude the mediation process as rapidly as possible. Unless otherwise agreed 

by the parties, mediation is to be concluded within 3 months of the Notice being 

given, or two months of a mediator being appointed.” 74 

(d) ACCOUNTABLE 

During the past decade, there have been a considerable number of allegations in 

relation to banking behavior. The community expectation is that corporations will be 

accountable for their actions.  

(i) What was intended?  

The Taskforce made the following statement: 

“The severity of the sanction should depend on the seriousness of the 

breach.75Codes may differ in their level of sanctions for non-compliance.76 

Compliance by industry with a code of conduct can be mandatory or 

voluntary.77  



Self regulation is a means to exceed minimum legal requirements and can also 

enhance understanding and compliance with regulations.78   

For self regulation to be effective industry requires effective enforcement and 

sanctions, the standards need to be well known and/or branded. If an industry 

member fails to meet these standards, then some sanction is required. It is 

argued that such enforcement also requires/assumes that effective complaint 

procedures are easily accessible for consumers.79  

Where the standard of conduct has been breached, self-regulatory schemes 

should incorporate complaint handling and dispute resolution mechanisms to 

provide appropriate redress to consumers.” 80 

(ii) What was delivered? 

The CCMC members failed to “name and shame” banks for breaching the Code. 
Under the Constitution, the CCMC is required to receive approval from the ABA 

Chair before making public statements.81 Its authority is limited in terms of naming 

banks that repeatedly breached the Code and failed to rectify breaches. 

Since the establishment of the CCMC in 2004, it has had the following responsibility 

under Clause 34(g) of the 2004 Code: 

“to require the CCMC to arrange a regular independent review of its activities 

and to ensure a report of that review is lodged with ASIC which review is to be 

initially held after the first year in which the CCMC cooperates after which it is to 

coincide with the periodic reviews of this Code.”82 

Reviews of the 2004 Code failed to disclose the Constitution. This undermined the 

integrity of the code, as envisioned by the Martin Review,83 and the Taskforce on 
Self-Regulation principles. 

(iii) What is required? 

In some European countries, banks are required to amend breaches of the code. 

When failing to do so, they are named by the appropriate government agency and 
are publicly removed from being a code subscriber.  



(e, f) EFFICIENCT AND EFFECTIVE 

(i) What was intended?  

The Taskforce made the following statement: 

“The Taskforce has examined self-regulation in terms of significantly improved 

market outcomes for consumers with direct reference to lowering costs to 

industry participants, thus providing shared benefits to both businesses and 

consumers. This approach focuses on the efficiency and effectiveness of self-

regulatory structures. The Taskforce has assessed that there needs to be a 

balance between minimising costs for business and the benefits to both 

business and consumers by looking at the market circumstances where self-

regulation arose.”84 

“It is a basic principle of industry efficiency and public welfare that the degree of 

intervention should be the minimum necessary to achieve the identified 

objectives. The manner of intervention should be that which imposes the least 

cost of compliance consistent with achieving the identified objectives.”85 

“The effectiveness of any self-regulatory scheme will only be as good as the 

extent of its coverage. The extent to which industry participants are prepared to 

sign up to a self-regulatory scheme will affect the ability of them to provide 

effective self-regulation.”86 

“self-regulatory schemes should be regularly reviewed for efficiency and 

effectiveness. Such reviews are essential to deal with market changes due to 

innovation and other forces which can rapidly lead to out-of-date regulation.”87 

(ii) What was delivered? 

The Constitution defines narrowly the circumstances in which the CCMC reviews 

banks’ compliance with the Code.  As a result few complaints come to the attention 
of the CCMC and are ever investigated. 

In 2012, The Australian newspaper reported 2.5 million complaints made by bank 

customers between 2004 and 2012. Only 200 complaints were fully investigated.88 It 



is evident that the regulatory system investigating a minute fraction of complaints is 

problematic.  
According to the 2014 CCMC Annual Report, 1,099,272 disputes were investigated 

by 18 code subscribing banks under their internal dispute resolution schemes during 

the previous year. 89 Of these, banks reported 5,762 code breaches.90 This number 

appears too low to warrant a view that the banking regulatory system adequately 
protects individual and small business customers.  

(iii) What is required? 

The Taskforce states:  

“periodic reviews of standards should also be undertaken to ensure that they are 

being met and are relevant and up-to-date. This ensures that the scheme is still 

appropriate to the specific problems it is seeking to address and allows for other 

stakeholders, such as consumers and government, to be involved. Preferably, 

reviews should be periodic, independent and be made publicly available.”91 

The reviews carried out by the banks’ independent reviewers have proved to be 
inadequate. Commitments made by banks in the 1993 Code state “The Code shall 

be reviewed at least every three years in accordance with the Objectives and the 

Principles set out in this Preamble and having regard to the views of interested 

parties.”92 

This code, adopted and approved by the government, banks and stakeholders 

noted the following Objectives set out in the Preamble: 

“The Code is intended to – 

(i) describe standards of good practice and service; 

(ii) promote disclosure of information relevant and useful to Customers; 

(iii) promote informed and effective relationships between Banks and Customers; 

and 

(iv) require Banks to have procedures for resolution of disputes between Banks 

and Customers.”93 



For self-regulation to be effective, code reviews should follow principles agreed by 
the government, banks and stakeholders. For ‘2000 Task Force on Self-Regulation’ 

recommendations to be implemented efficiently and effectively, the reviews should 

be independent. 

THE AUSTRALIAN BANKERS’ PROBLEMATIC CODE94 

This report examines, and makes recommendations in respect of, the extent to which 

customers of Australian banks are assured of fair treatment and full disclosure of facts 
that are relevant to their transactions. 

Before 1981, the activities of Australian banks, including the manner in which they dealt 
with customers, were subject to detailed regulations imposed by the Federal 

Government.  Following the 1981 Campbell Committee report, the extent of this 

regulation was significantly reduced. 

After the stock market crash in 1987, it was feared that deregulation had gone too far.  
An alternative approach was sought to ensure that bank customers received fair 

treatment, and the Government assigned responsibility for suitable recommendations to 
a committee chaired by Stephen Martin. 

In its 1991 report the Martin Committee concluded that the banks should be required to 

establish a formal system of self regulation based on a government approved Code of 
Banking Practice.  It further cited the high cost of resolving disputes in the courts 

between banks and their customers. It stressed the importance of an effective, low cost, 

complaints resolution procedure.   

Significant Issues 

1.    The 1993 code was written by the Australian Bankers’ Association (‘ABA’) and 

failed to include recommendations from the Martin Committee that the banks did not 
like.   The 2003 and 2004 (current) codes are, similarly, ABA documents which do 

not take into account earlier government principles and suggestions. 

2.    The key body that implements the codes application and rules is the Code 

Compliance Monitoring Committee (CCMC).  However, an undisclosed body exists 



called the Code Compliance Monitoring Committee Association (comprising of 

CEO’s of the major banks) which drafted its own constitution that has the effect of 
limiting the activities of the CCMC to the disadvantage of customers. 

3.    Despite appearances to the contrary, this report suggests that the code is not 

enforceable at law and does not constitute the elements of the contracts (written 

agreements) between the banks and their customers.  
4.    The constitution [that sits under the CCMC] defines narrowly the circumstances in 

which the CCMC reviews the banks compliance with the code.  As a result, very few 

unsatisfied complaints come to the attention of the CCMC or are investigated. 

5.    Several reviews by independent or semi-independent persons have recommended 
change to impose greater transparency and / or increased government regulation.  

However, these recommendations were not implemented, and the incorporation of 

original principles of a voluntary self-regulated code with low cost dispute resolution 

procedures was not seriously considered. 
6.    Although voluntary codes and self-regulation could work effectively, this report 

suggests this has not happened since 2003. The introduction of ambiguous words 

and the constitution meant banks can filter complaints, thereby limiting the authority, 

independence and power of the CCMC at the banks discretion 

Recommendation 

There is evidence suggesting that the ABA and hence the bank CEO’s have acted to 
retain control over the compliance procedures that would require the banks to deal fairly 

and openly with customers, including small businesses and farmers.   

This report recommends that the government commissions an inquiry into the issues 
raised herein. This report would have specific intent of implementing legislation that 

would add a truly independent element to the governance and principles involving 

banks’ behaviour in dealings with customers. If the review finds the banks used the 
constitution or other practices to their customers’ disadvantage, the government report 

could recommend corrective action. 

FAIRNESS OF BANK / CUSTOMER RELATIONSHIPS IN AUSTRALIA95 



This report has its genesis in submissions sent to Jan McClelland on 11 March 2008 by 

the CCMC members. The CCMC members noted in their submissions to Ms 
McClelland, the code reviewer, that their authority set up under clause 34 of the code to 

monitor bank compliance was undermined by the CCMC’s unpublished constitution. 

This imposed qualifications and restrictions on the CCMC members. The CCMC 
members, stated that their ‘firm view is that the constitution is problematic’.  

The CCMC expressed views that their powers were inappropriate and inconsistent with 

their advertised role and did not reflect the unworkable practices. The McClelland 

Report was published following these submissions and the CCMC’s previous years’ 
Annual Report, which reinforced a commitment to ‘investigate and make a 

determination on any allegation by any person that a bank has breached the code’. In 

the same Annual Report, the CCMC stated they had ‘yet to receive a complaint from a 

small business’.  

Whistleblowers: People ‘In-The-Know’  

This reports sets out how Jan McClelland was commissioned to review the modified 

2004 Code as required under clause 5.  

On 11 March 2008, the CCMC, in their role as compliance monitors, acted as 

whistleblowers. They noted the inconsistencies between the bank’s CEO’s unpublished 
constitution and their code duties. Also in 2008, Viney was appointed by the CCMC to 

review its activities as set out in clause 34. 

Throughout this period, the bank CEO’s continued to administer and fund the ABA, and 
it continued to publish PR media statements promoting the code’s high-standards. An 

audit of the ABA’s media goes beyond the purpose of this report. However, there are 

many instances post February 2004 when the banks used media to perpetuate myths. 

These include statements that the code is a binding agreement; it protects individuals 
and small businesses; the CCMC is independent, and subscribing banks must comply 

with high-standards, and so on. The constitution, drafted twelve years ago, and known 

to few others than the banks and the Financial Ombudsman Service (FOS), suggests 

that Don Argus’ statements in 1993 were reflective of a banking culture and, in 
hindsight, prophetic.  



Re-Inventing ‘Martin’ Principles  

This report suggests a need for legislation to be reviewed, so ‘fit and proper’ 
governance is applied to self-regulated voluntary codes to ensure they are properly 

administered. In banking, this affects 24 million Australians and 2.4 million small 

businesses. Under these circumstances, the modified code should not have been 
weakened by a constitution that meant the CCMC cannot ‘investigate and make a 

determination on any allegation by any person that a bank has breached the code’ as 

noted in clause 34(b)(ii).  

In 1991, the Martin Committee Review recommended banks appoint independent 
monitors to ensure that complaints handling is a ‘cheap, speedy, fair and accessible 

alternative to traditional Courts’. These principles were undermined by banks in 2003, 

and disbanded by the banks CEO’s from 20 February 2004 with the constitution. 

It is unclear whether the banks’ ever intended the CCMC to be independent or for the 

code to be a contract. If they did, then the constitution that sits under the CCMC 
suggests banks acted in bad-faith by inviting customers to sign unfair-contracts. If they 

did not, then the bank’s contract was misleading, and the ABA’s promotion of high 

principals was untruthful and false.     

Banks Have Options  

This report, published in December 2012, allowed subscribing banks to reconsider their 

practices and introduce fair banking practises. If the Martin Committee’s principles were 

adopted, and the independent code reviews effective, then the defects caused to the 
code by the constitution would have been addressed in recommendations provided to 

the ABA in 2005. 

The current review should determine whether banks: 

Misled the public by publishing, adopting and promoting principles in the 2004 
Code that were potentially misleading;       

Withdrew the CCMC’s powers to investigate and report on banks duties to have 

appropriate internal dispute resolution procedures.   



Appointed the CCMC members without limiting their powers to investigate ‘any’ 

complaint by ‘any’ person regarding code compliance. 

Undermined, in 2004, the CCMC’s independence, transparency and fairness, in 

carrying out code duties. 

Allowed bank CEO’s to act as a ‘cartel-like’ body to vary code principles and 

withdraw warranty-like consumer protection; and  

Breached ‘fit and proper’ duties of banks, by failing to rectify concerns noted in 

the CCMC’s 11 March 2008 submission. 

This report is designed to be a catalyst for legislators to revisit the Martin Committee’s 

principles and to reconsider the banks motives. The motives include whether the banks 
sought to obtain financial advantage by requiring their individual and small business to 

use the courts, at their discretion. The report also sets out the importance of the code as 

being a legally binding agreement between banks and customers, to determine whether 

banks had breached their contract. 

The report sets out the significant differences between statements made by the 

subscribing banks and those made by the ABA in its PR, which relate to the contractual 

basis of the code. It concludes that: 

‘If’ the code is a contract then the overriding powers of the constitution that sits 

under the code would seem to have been introduced for the purpose of obtaining 

a financial advantage.  

‘If, on the other hand, the code ‘is not a contract’, then statements made by the 

ABA should be investigated as they may be misleading.  

This report suggests that, ‘one way or another’, individuals and small business 

customers of subscribing banks have been disadvantaged. 

INTRODUCTION96,97 

The Code of Banking Practice (the code) which has evolved during the past 20 years 

was intended to balance an unequal playing field between banks and customers, but 

has somehow become the exclusive tool of the banks.  



This first part of the review charts the historical development of the code. The review 

examines relevant documents, including the Campbell Report of 1981, Martin Report of 
1991, the first code published in 1993, Wallis Report of 1997, Richard Viney’s Report of 

2001, the revised 2003 Code and modified 2004 Code, the 2005 ANU FEMAG Report, 

Jan McClelland’s ABA Report and the CCMC’s Richard Viney’s Review in 2008. These 

reports navigated unchartered waters since 1991 and allowed banking codes to impair 
the relationship between banks and customers.  

Purpose of This Report 

This report demonstrates the inability of community groups and consumer advocates to 

protect the public, due to lack of controls by regulators, which include fragmented and 
underfunded consumer bodies, and banks that seem addicted to increasing their 

powers and financial rewards.  

Part 1: Sets out steps taken by the legislators to allow the transition of regulated 

banking and improve competition through de-regulated banking.  

Part 2: Explains how banks wrestled for control of consumer protection from legislators 

and regulators, taking advantage of decisions by governments since 2001 that have not 

addressed the problems associated with self-regulation. 

Customer protection is less important to banks than profits. The banks convinced the 
legislators and regulators to allow them to ‘self-regulate’ codes, which did not include 

effective dispute resolution mechanisms. The introduction and prominence of voluntary 

self-regulated codes opened the door, in 2003, to problematic banking practices. 

The body charged with authority for determining the application of the code was the 
bank CEO’s that acted in a ‘cartel-like’ way to further their own interests. This has been 

possible due to the less than independent CCMC members, co-appointed by banks and 

the FOS, both with access to the unpublished constitution.98 This allowed banks to 
promote standards of practice that were problematic and misleading.  



This report suggests that high-principles in the 2004 Code, intended to protect 

customers from mischievous banks, and included 250 clauses and sub-clauses that 
were meaningless. 

The regulators would have been briefed on the revised code when it was published by 

the ABA in 2003. John McFarlene, ANZ’s Chief Executives the ABA’s Chair99 and Gail 

Kelly St George Bank’s, CEO, was the ABA’s Deputy Chair.100 It is difficult to determine 
who masterminded the codes published by the ABA in 2003 and 2004. However, it 

seems bank CEO’s remained confident, as to the practices introduced by the codes, 

which remain substantially unchanged today.  

ARCHITECTS OF THE CODE101 

When the Campbell Committee Report was published in 1981 Malcolm Fraser102 was 

Prime Minister and John Howard103 was Treasurer. 

It was a seismic shift in Australian banking, and the sector went through rapid 
expansion during the following decade. With this expansion the House of 

Representatives commissioned another report to assess whether deregulation had 

gone too far. 

On 27 November 1991, the Standing Committee on Finance and Public Administration 
tabled its report on the inquiry into banking and deregulation entitled ‘A Pocketful of 

Change’104. The recommendations of the report made a case for the adoption of a Code 

of Banking Practice.  

Members of the Martin Committee (1991): 

 Stephen Martin (Chairman)105  

 J.N. Andrew 

 R.A. Braithwaite 
 R.I. Charlesworth  

 B.W. Courtice 

 A.J. Downer 

 S.C. Dubois 
 R.F. Edwards 



 R.P. Elliot 

 G. Gear 
 R.S. Hall 

 L.J. Scott  

 A.M. Somlyay.106  

In 1990, when the Martin Committee was appointed to investigate banking practices, 
Bob Hawke107 was Prime Minister. When the report was considered by the parliament, 

Paul Keating108 was Prime Minister. During that period, Paul Keating, and later John 

Dawkins109 were Federal Treasurer’s. 

In late 1991, a government task force was set up to draft a code, with input from the 
banks, consumer groups and government agencies. However the final version of the 

code was undertaken by the ABA. There were glaring differences between the task 

force's recommendations published 27 November 1991110 and the ABA's code, with the 

balance of power once again shifting towards the banks. 

In 1997, the Wallis Inquiry recommended to the government that rather than relying on 

the integrity of banks, government should introduce co-regulation through a national 

regulatory body with comprehensive responsibilities to enforce consumer protection in 

the banking and finance sector.  

Members of the Wallis Committee (1997): 

   Stan Wallis (Chairman)111 
   Bill Beerworth112 

   Prof. Jeffrey Carmichael113 

   Ian Harper114 

   Linda Nicholls115 

Following the Wallis Inquiry, the government introduced a series of statutes establishing 

key industry regulators, the ASIC, APRA, and later, the ACCC. Each had 

responsibilities to enforce provisions of the banks self-regulated codes, and other 

regimes that were supposed to result in superior consumer protection for individuals 
and small businesses.  



Government Parties 

The Reserve Bank of Australia (RBA) 

The primary purpose of the RBA is to conduct national monetary policy and ensure the 

maintenance of a strong financial system…116 It was formed in 1959 by virtue of the 

Reserve Bank Act 1959117 Since 1996, the RBA Governor and Senior Officers have 

appeared twice yearly before the House of Representatives Standing Committee on 
Economics to report on conduct of monetary policy and matters falling within the 

responsibility of the Reserve Bank.’118 

The RBA Board members from 1995 to 2003 included: 

1.  Mr Frank Lowy (member since 1995; re-appointed 2000)119 
2.  Ms Jillian Broadbent (since 7 May 1998 and until 2003)120 

3.  Mr Donald McGauchie (appointed March 2001)121 

4.  Mr I J Macfarlene (Chairman in March 2001) 

5.  Dr S A Grenville  
6.  Mr E A Evans 

7.  Mr Hugh Morgan AO (Re-appointed for another 5 years on 29 July 2002)122 

8.  Mr R F E Warburton 

9.  Prof. Warwick McKibbin (Appointed July 2001)123, and 
10. Dr Ken Henry (Noted as being part of the 2001 board).124 

 

The Australian Securities and Investments Commission (ASIC) 

The Wallis Review’s recommendations set out the need for a regulator that would 

oversee market integrity and consumer protection. As a result, ASIC was established.  

Members of the ASIC Board have included: 

1.   Mr David Knott (Chairman from 18 November 2000125; Deputy Chairman 1 
July 1999126) 

2.    Ms Jillian Segal (Member since October 1997, Deputy Chairman from 18 

November 2000127 until 30 June 2002) 128 

3.   Mr Alan Cameron 



4.   Mr Peter Day (Deputy Chairman until January 1999)129 

5.   Prof. Berna Collier (5 November 2001 – 2004)130 

Prior to 2001, this body was called Australian Corporations and Financial Services 

Commission131, with its main function being to ’contribute to Australia’s economic 

reputation and wellbeing by ensuring that Australia’s financial markets are fair and 

transparent, supported by confident and informed investors and consumers.’132  

Operations of ASIC commenced on 1 July 1998 following an overhaul of the nation’s 

regulatory framework in order to permit market participants to adapt to challenges of the 

current and emerging corporate and financial environment.133 

Australian Prudential Regulation Authority (APRA) 

The APRA was established and currently oversees the prudential regulation of 

authorised deposit-taking institutions, insurance companies, and superannuation funds. 

134  It was created as a statutory authority on 1 July 1998.135  

Board members (since May 2000) have included: 

1. Dr Jeff Carmichael (Chair) (appointed 17 March 2008 136 confirmed 29 June 

1998137) 

2.  Mr Graeme Thompson (CEO) (appointed 17 March 2008138 confirmed 29 

June 1998139) 
3.  Mr Alan Cameron (representative of ASIC)140 

4.  Mr Ian Macfarlene (representative of the RBA)141 

5.  Dr John Laker (representative of the RBA)142 
6.  Mr Donald Mercer (appointed June 1998 for a 5-year term)143 

7.  Prof. David Knox (appointed June 1998)144 

8.  Ms Marian Micalizzi (appointed on 10 May 2000)145 

9.  Dr Robert Austin (appointed June 1998146 until before May 2000) 
10. Mr Rod Atfield (appointed August 2001 until 2006)147 

Australian Competition and Consumer Commission (ACCC) 



The ACCC was established during the same time with the primary purpose of ensuring 

that individuals and businesses comply with Commonwealth's competition, fair trading 
and consumer protection laws.’148 

ACCC Commissioners (from 1997 to 2002) have included: 

1.  Prof. Allan Fels (Chairman July 1999 until 30 June 2003)149 

2.  Mr Allan Asher (Deputy Chairman July 1999)  
3.  Mr Sitesh Bhojani (from 10 November 1999)150  

4.  Dr Tom Parry (November 2000 until 6 June 2005)151 

5.  Mr Alan Tregilgas (November 2000 until 31 March 2004)152 

6.  Mr Ross Jones (From 4 June 1999 until June 2004)153 
7.  Mr John Martin  (From 4 June 1999 until June 2004)154 

8.   Ms Teresa Handicott (From 4 June 1999 until June 2002)155 

9.   Ms Rhonda Smith (From 4 June 1999 until June 2002)156 

10.  Mr Don Watt (From 4 June 1999 until June 2002)157 
11.  Mr Warwick Wilkinson AM (From 4 June 1999 until June 2002)158 

12.  Prof. Doug Williamson (From 4 June 1999 until June 2002) 

13.  Mr Graham Scott (From 4 June 199 until 1 April 2001)159 

14.  Mr Andrew Reeves (From 4 June 1999 until 31 December 2001)160 
15.  Mr Paul Bexter (from 4 June 1999 until 30 June 1999) 

16.  Dr David Cousins (from 14 July 1999161 until 14 June 2002162) 

17.  Ms Yasmin King (From 27 October 1998 until 2001)163 
18.  Ms Jennifer McNeill (22 July 2002 – 2007)164 

19.  Mr Rod Shogren (May 1997 until 29 April 2002)165 

20.  Mr Graeme Samuel (Deputy Chair 10 October 2002166 however majority vetoed 

it167) 
21.  Mr Ed Willett (nominated 10 October 2002 and later confirmed)168 

 Bank Parties  

Australian Bankers Association (ABA) 

From 1997-2002, the NAB’s CEO was Frank Cicutto169. The ABA Chief Executive, Jeff 
Oughton170 had replaced Tony Aveling on April 2000171 Shortly after, on 12 May 2000, 

the ABA appointed Richard Viney to conduct a review of the first code. 172  



The ABA’s Senior Board Members during this period: 

1.  Mr Frank Cicutto, CEO and Managing Director NAB (1999-2001)173 

2.  Mr David Murray, Managing Director CBA (Chairman elected on 23 May 2001)174 

3.  John McFarlene, Managing Director ANZ (Chairman elected 17 June 2003)175 

4.  Mr Ed O’Neal, Managing Director St George Bank (Deputy Chairman under 

Cicutto and re-elected under Murray)176, and, 

5.  Ms Gail Kelly, CEO and Managing Director St George Bank was Deputy Chair 

from 20 February 2002177  

ABA Chief Executive Officers from 1997-2002: 

1.   Mr Tony Aveling until 2000 

2.   Mr Jeff Oughton, acting CEO from April 2000 until January 2001 

3.   David Bell 

Banks members of the ABA 2002 included: 

1.  Adelaide Bank 

2.  ANZ 

3.  Bank of Western Australia 

4.  Bank of Queensland 

5.  Bendigo Bank 

6.  Citibank Limited 

7.  Commonwealth Bank 

8.  HSBC Bank 

9.  National Australia Bank 

10.  St George Bank 

11.  Suncorp - Metway Limited 

12.  Westpac Banking Corporation 



Review 1993 Code: Issues and Promises 

The 2000 review of the code was carried out by Richard Viney. He heard submissions 
from consumer groups and government bodies, who agreed that there was a lack of 

evident transparency in the monitoring process. ASIC stood aloof of the banks as they 

went about their business. It was generally agreed that there needed to be an external 

and independent body that would monitor the banks.  

DEREGULATION178 

The Campbell Committee made an inquiry into the Australian financial system and 

detailed its findings and recommendations in its Final Report of September 1981.179 

This report is significant for the strong argument that the CCMC made for various forms 
of banking regulation.180 In the report, the Campbell Committee outlined the advantages 

of a protective scheme of co-regulation. This was ‘self-regulation but with limited 

government involvement to ensure that the desired prudential objectives are achieved 

effectively and equitably.’181 

 Definitions and Background 

Deregulation meant the absence or a low level of government involvement with little or 

no formal supervision. Self-regulation meant leaving the industry to police its own ranks. 
In between, a hybrid of co-regulation takes on features of both government regulation 

and self-regulation. 

 Deregulation; Self-Regulation and Co-Regulation 

The Campbell Committee proceeded on the premise that ‘the most efficient way to 
organise economic activity is through a competitive market system which is subject to a 

minimum regulation government intervention.’182 

On account of the shortcomings of self-regulation, the Campbell Committee expressed 

its preference for co-regulation183 and more direct government participation in the 
regulatory process. Among the signals was the enactment of the Securities Industry 

Acts. The shift increased regulation of takeovers and other market practices, where the 

industry became responsible for ensuring the enforcement of requirements, set under 

legislation or by the industry itself.184 



A POCKET FULL OF CHANGE185 

Ten years after the Campbell Committee inquiry, the industry landscape of the banking 
sector had changed considerably, with the introduction of new banks in the deregulated 

environment. The major banks in 1991 were seeking growth by way of mergers and 

acquisitions in an effort to expand market share.  

Following the 1987 Stock Market Crash, there were concerns about the competitive 
banking sector caused by deregulations that followed the Campbell Committee 

recommendations.186 This led the Parliament to commission a new report that would 

review the success of deregulation within the sector to address the community’s 

discontent and lack of confidence in banks.187  The Martin Committee’s intentions for 
the introduction of a code of banking practice were:  

To go forward learning from the experiences of the 1980’s and building on that 

experience to ensure that the 1990’s and beyond reflect the very valuable 

knowledge that has been obtained… and ensures that the people of Australia 
have their particular interests in terms of a secure but strong financial system 

guaranteed188 

Assessment of Recommendations 

Fairness the Over Arching Principle 

The idea of fairness in banking for consumers struck a chord with the Martin Committee 

in its 1991 report and formed the overarching principles to its recommendations. 

According to the Martin Committee, the introduction of a code of banking practice in 
Australia was ‘a way of remedying many of the unfair practices prevalent in banking.’189  

Specifically, transparency would be fostered as a ‘code would provide a single source of 

information for a customer to refer to. More significantly, any code will include provisions 

designed to ensure customers’ are adequately informed of the full details of the 
products they are about to use.190 Also, ‘negotiating a code between the banking 

industry, government and consumer organisations will provide an opportunity to ensure 

that all its provisions are fair.’191 



High cost of Litigation / Delaying Tactics - Abuse of Process 

There were ‘significant power imbalances’ between customers and bank in these ways:  

The banks control nearly all relevant information and documentation;  

Banks have access to specialist advice and legal assistance and resources to 

pursue disputes to the end, whereas customers, particularly poorer customers, 

do not;  

Banks have inherent faith in their internal operating systems and banks may be 

reluctant to admit failures in those systems;  

In many cases the bank’s interest in resisting any claim outweighs that of an 

individual customer in pressing it, in that the bank is protecting its system 
whereas the customer is seeking redress on a one-off basis;  

In terms of will and financial resources, there is often little incentive for banks to 

settle a dispute, even if the bank would be likely to lose any eventual case 

because banks know they can outlast most customers; and  

In matters which are litigated the bank, as a repeat player, is in a position to 

select a particular matter to run to a hearing in order to obtain a favourable 

precedent.192 

The Martin Committee expressed concern for individuals and small businesses and 
gave particular attention to issues related to the ‘adequacy of means of redress 

available to them in cases of dispute with their bank.’193  

Banking Code as a Contract, in Plain Language: 

The Martin Committee was drawn to the idea of a code of banking practice enforceable 

as a contract on account of the retention by the courts of their authority to enforce 

implied contractual terms.194 

In a detailed analysis of banking law and practice, it was recommended that the ALRC 
be requested to set minimum terms and conditions of the banker-customer relationship, 

with terms of reference specifying the need to:  



Distribute rights, responsibilities and the risk of loss in the banking relationship 

with fairness and equity;  

Take into account the need for a workable and efficient payments system; 

Encourage product development; to encourage fair market competition; 

Ensure bank customers are aware of their rights and responsibilities; 

Ensure that banking contracts are not one-sided.195  

Disclosure Requirements 

The Martin Committee observed how the banks went about disclosing information ‘when 

it suits and denying access when it does not.’196 When it took evidence in Dubbo, NSW, 

the Martin Committee saw how a bank had applied double standards as it selectively 
withheld and disclosed information at its convenience.197  

The Dispute Resolution 

The ineffectiveness of internal dispute resolution procedures however, became evident 

with Australian Banking Industry Ombudsman (ABIO) which showed most complainants 
came directly to them without previously being dealt with internally.198 The ABIO 

believed that internal systems were inadequate and/or consumers lacked confidence in 

them or knowledge about them.199 

The Martin Committee agreed with the Ombudsman’s recommendation that ‘improving 
communications between banks and their customers will help to avoid potential 

disputes.’200 This also furthered the argument for contracts to be written in ‘plain 

language.’201 

Monitoring: Reserve Bank of Australia (RBA), Trade Practices Commission (TPC) and 

the Australian Payments System Council (APSC) 

The Martin Committee’s considered that the implementation of the code ought to be 

monitored by an appropriate Commonwealth regulatory authority.202 It recognised ‘the 
value in having one agency at the Commonwealth level with the primary responsibility in 

relation to consumer banking issues.’203 Independence from the banks was an 



important feature that an agency at Commonwealth level would enjoy which was the 

same independence that the US Federal Reserve enjoyed.  

The TPC204 was the Martin Committee’s choice for the monitoring body.205 Although the 

TPC did not have channels of communication with the banks to the same degree as the 

RBA, it was experienced in code development and monitoring, it had contact with the 

consumer movement and it possessed relevant powers and responsibilities under the  

Trade Practices Act 1974206 

The TPC was not, however, asked to monitor compliance with the 1993 Code. That job 

went to the APSC207, a non-statutory government agency chaired by the RBA.208 The 

authority of the APSC under the 1993 code was limited to obtaining information from the 
RBA based on reports that the banks provided and with this information, the APSC 

would submit to the Treasurer its own reports on compliance with the code.209  

Overarching Regulation 

The Martin Committee also sought to address the ambiguity and lack of transparency of 
traditional banking law and the need for an effective mechanism to replace the court’s 

role in ensuring standards of fairness in newer products and areas of uncertainty.210 In 

relation to the codification of common law, the Martin Committee appreciated how 

‘banking law continues to play an effective role in mediating the relationship between 
banks and customers.’211  

Self-Regulation Not Appropriate 

The Martin Committee did not believe the banks should be left alone to form their own 
code. In the committee’s words, ‘Market forces are not of themselves sufficient to 

ensure that bank services are delivered on fair and equitable terms. It is not appropriate 

for banks to have exclusive responsibility for setting standards of banking practice.’212 

The Martin Committee went on to cite the Jack Committee, which reviewed the banking 
services law and practice in England: 

The developing of standards of best banking practice… the sole prerogative of 

banks… is no longer entirely appropriate: competition… cannot be relied upon to 



secure, by itself, the improved standards for which we see a need. While banks 

must continue to have a major say… those standards… should be reflected in 
some objective assessment of their adequacy.213 

Code Sketched Out 

On 26 June 1992, the government endorsed the development of the Code of Banking 

Practice that the Martin Committee recommended.214 The government’s reasons for its 
endorsement were the recognition that ‘customers believe they are at a disadvantage in 

dealing with banks because of their relative financial weakness and the size and power 

of banks.215 There needs to be an acceptable balance of interests, and an appropriate 

code would help to achieve this.216 

Global Banking Code Reviews 

The 1991 Martin Committee stated that a voluntary code of conduct for banking 

institutions was required to protect customers in disputes with banks217. It was cited that 

in disputes with banks, ‘the vast majority of consumers’ were at a disadvantage due to 
the resources available to major financial institutions218. 

Martin’s Committee investigated foreign banking practices so that they could 

understand the overseas regulations in place to protect customers in disputes with 

banks. Members of the Martin Committee travelled to Europe and to the US and 
Canada to analyse the operations of the respective regulators and codes of banking 

practice governing financial institutions219. 

The CCMC Initiated 

The Martin Report of 1991 was therefore the first serious attempt by a contemporary 

government to comprehensively review the banking sector and develop standards of 

practice and customers’ protection, fairness and bankers’ principles that were also 

being evaluated by governments and banks in the wider global community.  

IMPROVING RELATIONSHIPS220 



The first code was introduced in 1993 in response to the House of Representatives 

Standing Committee on Banking, Finance and Public Administration, October 1992. The 
report, titled ‘A Pocket Full of Change’ was, in fact, the detailed and well researched 

Martin Report in 1993. 

It had been an aspiration of the Parliament since 1990 for banks to have a set of 

high-standards and for them to be monitored ‘independently’ by the CCMC 

whose duty it is to monitor compliance with the code and to investigate ‘any 

alleged breach of the code’221 by any person. 

National Australia Bank’s CEO, Mr Don Argus, however expressed disappointment with 
the lack of a better understanding of the principles of commercial and prudential law 

already in place.222  He suggested that the existing law was not comprehensive:  

if the Australian public believes that we want re-regulation of the banking 

industry, then there’s a formal process to go through, and that’s to legislate 

through parliament. 223  

Non-Comprehensive Duties of Banks 

Legal Relationship between Banks and Customers 

Banks and financial institutions enter into relationships with their customers in the 

myriad of products they offer and the services that they perform. At the heart of these 
relationships lies a promise. Assuming proper formation and constitution,224 this 

relationship will be governed by general principles of contract law. These assume that 

all parties are autonomous agents, have equal bargaining power, and therefore retain 
the capacity to freely bind themselves to legal obligations toward the other. 

Banks Contractual Duty to Customers 

Assuming a contract exists between a bank and its customer, the actual terms of the 

contract may not be entirely clear. Firstly, while the express terms and conditions of a 
contract will generally be paramount, they will be subject to relevant statutory 

obligations. For example, the implied contractual terms contained in the provisions 

prohibiting misleading and deceptive conduct and unconscionable conduct in both the 



Trade Practices Act 1974 (Cth)225 and the Australian Securities and Investments 

Commissions Act 2001 (Cth)226 have increasingly been litigated in recent years. 

In addition, many terms and conditions have been implied into such contracts by 

courts,227 with reference to the common law and general legal principle, and on the 

basis of business efficacy228 or necessity.229 The courts will approach such cases with 

differing presumptions depending on the nature of the transaction.  

‘Duty of Care’ 

Ultimately, it is up to the courts to make the decision as to whether as a matter of policy, 

the financier owes a duty of care to the customer. Where the financier is specifically 

requested to advise, a duty to do so with due care and skill will likely arise,230 but the 
less vulnerable the client,231 and the more tenuous the relationship with financier, the 

more difficult it will be to establish a duty.232 

If a duty of care is established, the responsibilities incumbent upon the bank in order to 

fulfil its duty of care will depend upon the circumstances of the case and will be adjusted 
according to the seriousness of the risk involved. For a complainant without legal 

assistance, it is usually difficult for him or her to determine what duties are owed to him 

or her by the bank. 

Compounding the difficulty of complainants being dealt with by the banks is the fact 
that, for them to establish a legal claim for breach of duty of care against banks, they 

must go through an arduous process. This requires customers to obtain evidentiary 

documentation from the institutions, which may or may not cooperate, and paying court 
fees in a drawn out litigation which banks, with their vast resources, can handle. 

Banker’s Fiduciary Duty 

A fiduciary relationship on the other hand is distinct from a tortuous duty of care, in that 

one person must in a position of power and authority. Whether the relationship of 
financier/client and banker/customer may be recognized as such will depend on the 

circumstances of the case, particularly where there is “a relation of confidence … 

inequality of bargaining power … the scope for one party unilaterally to exercise a 



discretion or power which may affect the rights or interests of another … and a 

dependency or vulnerability on the part of one party that causes that party to rely on 
another …”.233  

Duty Not to Mislead 

Financial service providers are subject to a statutory obligation not to engage in conduct 

that is misleading or deceptive or is likely to be misleading of deceptive. These 
provisions were contained in the TPA 1974 (Cth) at the time that the 1993 code was 

created, but were later transferred to the ASIC Act (Cth).234 These obligations are much 

broader than the obligations that common law imposes upon banks and financiers. 

Interestingly, and unusually, the general law has little role to play in interpreting these 
statutory protections. 

These statutory duties will be particularly pressing where no contract has yet been 

created between the banker and its customer. The statutory remedies available for 

breach of these provisions235 also give a wider scope for damages to the consumer 
than under case law.  

Response: Code of Banking Practice 

The code is also a legally binding document, as it becomes an implied contractual 

provision in the relationship between the bank and its customer.236 The implied 
contractual obligations, should they be breached, give the customer a potential right to 

claim damages for breach of contract, and often to terminate the contract. However, it 

should be noted that the code was initially designed as a response to an unworkable 
legal regime; the code as a contractual provision was not intended to have become the 

principal tool available to banking customers seeking to assert their rights.  

Principles of Institutional Integrity 

The 1993 Code was based on the following principles237: 

(i) Having regard to the paramount requirement of banks to act in accordance 

with prudential standards necessary to preserve the stability and integrity of 

the Australian banking system; 



(ii) Consistently with the current law and so as to preserve certainty of contract 

between a Bank and its customer;  

(iii) So as to allow for flexibility in products and services and in competitive         

pricing. 

In line with the above principles the 1993 Code was intended to238: 

(i)  describe standards of good practice and service; 

(ii)  promote disclosure of information relevant and useful to customers; 

(iii) require banks to have procedures for resolution of disputes between banks 

and customers; and 

(iv) if the above are achieved, promote informed and effective relationships 
between banks and customers;  

Upon public adoption of the code, the institution and its representatives would bind 

themselves to the obligations imposed in their contractual relationship with their 

customers.239 This clause is still in existence today. The code imposed the following 
terms and conditions in regards disclosure: 

2.1 A Bank shall provide to a Customer in writing any Terms and Conditions 

applying to an ongoing Banking Service provided by the Bank to the 

Customer. Those Terms and Conditions shall be: 

(i) Distinguishable from marketing or promotional material; 

(ii) In English and any other language the Bank considers appropriate; 

(iii) Consistent with this code; and 

(iv) Clearly expressed; 

Unstable Foundations to ‘revised 2003 Code’ 

(a) Consultation Process 



The Martin Committee report deemed it highly inappropriate for banks to have 

‘exclusive responsibility for setting standards of banking practice.’240 While a 
government task force drafted the code in consultation with banks, consumer groups 

and government agencies,241 the final draft was ‘one whose carriage had been 

undertaken by ABA itself.’242 The repercussions of this failure advantaged the banking 

and financial institutions, rather than protecting the customers that it was intended to 
operate for.  

(b) Complaints and Dispute Resolution 

The report recommended an increase in the monetary threshold of the ABIO 

Scheme.243 While this scheme provided a free dispute resolution service that operated 
on the basis of ‘fairness and good banking practice in all the circumstances’244 rather 

than exclusively legal criteria, the ABIO limited its own jurisdiction to hear disputes245 by 

imposing a low financial benchmark that severely restricted its capacity to resolve 

disputes between banking and financial institutions and their clients.   

The 1993 Code contained no standards for internal dispute resolution other than 

information regarding the procedures, a promise to respond promptly and information 

on the internal process of dispute resolution,246 the reasons for the outcome of the 

internal process and possible further action that could be taken by the customer if it 
failed to resolve the issue:247  

20.2 A Bank shall have available in branches general descriptive information on: 

(i)   the procedures for handling such a dispute; 

(ii)  the time within which the dispute will normally be dealt with by the bank; and 

(iii) the fact that the dispute will be dealt with by an officer of the bank with 

appropriate powers to resolve the dispute. 

20.3 Where a request for resolution of the dispute is made in writing or the 
customer requests a response from the bank in writing, the bank shall promptly 

inform the customer in writing of the outcome and, if the dispute is not resolved in 

a manner acceptable to the customer, of: 



(i)  the reasons for the outcome; and 

(ii) further action the customer can take, such as the process for resolution of 
disputes referred to in section 20.4. 

20.5 The external and impartial process shall apply the law and this code and 

also may take into account what is fair to both customer and the bank. 

Customers who are unable to expend resources litigating contractual disputes in the 
courts were restricted to appealing to the goodwill or good-practice of the institution 

against which they had reason for complaint. This was because the code provided that 

customers of subscribing banks must initially resolve disputes through the bank’s own 

Internal Dispute Resolution (IDR) process.248  

Through this process banks could choose which complaints they refuse to resolve. At 

the same time, external and impartial processes provided for by the code upon failure of 

the IDR mechanism249 was severely restricted.250 The duty to monitor compliance with 

the code at this stage was given to the Australian Payments System Council (APSC).251 

(c) Public Disclosure 

Finally, though the 1993 code also embodied the principle of disclosure of terms and 

conditions.252 It did not recognise any right to information beyond that.  

 The Result: Weak Regulatory Model 

The provisions of the 1993 Code departed significantly from recommendations that the 

Martin Committee made. Among the Martin Committee’s recommendations that should 

have found their way into the 1993 Code but did not, were: 

i. The development of a code of banking practice as a result of a process of 

consultation; 

ii. Consideration for small business; 

iii. Monitoring by an appropriate Commonwealth regulatory authority; 
iv. Adequate dispute resolution and complaint handling; 

v. Disclosure and the right to information; and 



vi. Ongoing dialogue and review. 

However, it also acknowledged that it was too narrow in application.253  

BANKS SEIZE CONTROL254 

Soon after the establishment of the 1993 Banking Code and its adoption in 1996, it 

became clear that the introduction of an enforcement mechanism would be necessary. 
Even after the extensive recommendations made by the Martin Inquiry, the banking 

industry suffered from lack of credibility and trust as the media continued to report 

incidents of banks bending the rules and breaking the law.255  

Inquiries and Recommendations 

The Wallis Committee Report 

The Wallis Committee Report was designed to review the effectiveness of the financial 

sector reforms that had taken place during the 1990s. Published in April 1997, it 

contained 115 recommendations on a wide variety of financial system issues. It 
concluded that market regulation of banking and finance should be directed at defined 

‘sectors’ rather than particular institutions,256 so that a limited number of government 

regulatory institutions were needed to monitor the market regulators themselves.257   

Finding Balance: Towards Fair Trading 

In the report, several serious business conduct issues specifically related to small 

business finance focused entirely on the conduct of banking and finance institutions.258 

Amongst these serious conduct issues, a lack of disclosure of loan terms and 

conditions, and banks obstructive behaviour with regard to dispute resolution stood 
out.259 For example, complaints received from small businesses in relation to their 

dealings with powerful firms shared the following common features: 

a.    Inadequate disclosure of relevant and important commercial information which 
the weaker party should be aware of before entering the transaction; and 

b.    Inadequate and unclear disclosure of important terms of the contract 

particularly those which are weighed against the weaker party, especially when 



the terms which can operate against the interests of the weaker party are not 

brought to the attention of that party or their full import is not spelt out to that 
party. 

While such conduct could potentially be illegal under both legislation and common law, 

as either unconscionable or misleading and deceptive, it was often difficult to enforce 

these best standards through such legislative provisions. This is partly because the law 
is restrictive in its interpretation and application of principles.  

 Government Response 

In doing this, the key recommendations of the Wallis Committee and the Fair Trading 

Report were not reflected in the regulatory scheme that was established. Rather, they 
set in motion the creation of regulatory authorities with little to no real powers over the 

conduct of big business in the banking sector.  By seeking to keep separate the 

regulation of consumer protection and that of prudential supervision, the Wallis Report’s 

comprehensive recommendations could not be contemplated.  

Rather, the ASIC, APRA and the RBA were envisaged together to uphold a scheme of 

co-regulation of the financial sector, where ASIC and APRA would monitor and enforced 

compliance with the code as well as various consumer protection and prudential law. 

Due to fundamental flaws with their establishing Acts, and a lack of resources and 
political will, they have been left, however, with no real enforcement powers within their 

own jurisdiction. 

Financial Sector Reform Act 1998 (Cth) 

ASIC was designed to oversee the enforcement of the system of market regulators,260 

including the monitoring of compliance with the code of Banking Practice, which had 

been removed from the jurisdiction of the Australian Payments System Council 

(APSC):261 

The commission has the function of monitoring and promoting market integrity and 

consumer protection in relation to the payments system by: Promoting the adoption of 

approved industry standards and codes of practice; the protection of consumer 



interests, community awareness of payments system issues; sound customer-banker 

relationships, including through: monitoring the operation of industry standards and 
codes of practice; and compliance with such standards and codes. 

APRA ACT 1998 and Amendment Act 2003 

In the APRA Act however, directors, officers or employees of bodies operating in the 

financial sector other than those regulated by APRA may be appointed if the Minister 
considers that their performance will not be compromised.262 While members are 

required to disclose any interests that could conflict with the proper performance of the 

functions of their office,263 it will not prevent the member from being involved in the 

processing of that issue once they have obtained the consent of the other APRA 
members.264 

ASIC Acts 1998 and 2001 

 Institutional Weaknesses 

It seems ASIC has not taken up its role with any apparent zeal. Despite being statutorily 
bound to enforce codes of practice in the banking and finance sector, it has consistently 

characterised the operation of the code as non-enforceable. Initially, at a conference in 

November 2001, ASIC Deputy Chair Ms Jillian Segal265 discussed how ASIC sees itself 

as a regulator at a time of industry self-regulation: 
ASIC then announced that it had stopped monitoring industry compliance as a result of 

the later 2003 Code266 and later the establishment of an independent monitoring  body, 

the CCMC.267 In its Regulatory Guide 183, ASIC differentiated between mandatory 
industry codes and voluntary ones. An internal policy developed that it need not 

approve voluntary industry codes like the Code of Banking Practice.268 

It is not mandatory for any industry in the financial services sector to develop a code. 

Where a code exists, that code does not have to be approved by ASIC. However, where 
approval by ASIC is sought and obtained, it will be a signal to consumers that this is a 

code they can have confidence in. An approved code will respond to identified and 

emerging consumer issues and will deliver substantial benefits to consumers. 



In a later report,269 ASIC clarified its role as being limited to working with the industry to 

develop or update codes, approving independent external dispute-resolution schemes 
and regularly liaising on a formal and informal basis with stakeholders who represent 

consumers’ interests through a Consumer Advisory Panel270 that met quarterly.  

Amendments to the Trade Practice Act 1974 

The objectives of the taskforce were to reduce the regulatory burden on business, 
identify best practice and improve market outcomes for consumers.271 The paper stated 

that ‘the Commonwealth is presently in the process of developing and implementing 

regulatory regimes in the financial services sector … [allowing] for development of 

industry codes and complaint handling schemes’272 and that the government recognised 
that there would be situations where ‘industry self-regulatory schemes may need to be 

underpinned in legislation...’273 

Banks Dispute Resolution 101: ‘See you in Court – take it or leave it’ 

One of the major issues raised was the unfair conduct by banks when handling 
disputes, in which banks exploited their ability to engage the best and most expensive 

legal advisers to prolong cases as small businesses are commonly unable to match 

major banks financial resources. According to the report, the general perception existed 

that the prevalent attitude of banking and financial institutions towards dispute resolution 
was: “We’ll see you in Court - take it or leave it”.  

Introduction of ‘Fair Trading’ Amendments to TPA 1974 (Cth) 

With the Wallis Committee and the Towards Fair Trading Report published in the same 
period, Parliament was able to take stock of the recommendations provided. Thus, fair 
trading amendments were made to the Trade Practices Act 1974 in 1998 to provide a 

‘general power to make industry code of conduct enforceable and to give the Australian 

Competition and Consumer Commission the duty to ensure that industry participants 
comply with code provisions and take action against breaches of prescribed codes.  

Remaining Flaws 



The principal body responsible for ensuring the effective operation of the various codes 

is ASIC.274 It can approve codes, sets standards for Internal Dispute Resolution (IDR), 
sets standards for and approve External Dispute Resolution (EDR) processes and 

bodies. These practices could be utilised in the event of an IDR failure, investigate 

complaints that have not been resolved within the EDR schemes, and, if a breach of 

these schemes is found, distribute penalties under the Corporations Act. 

ASIC Unwilling to use powers 

ASIC’s willingness to exercise its powers has at times been questionable, and the lack of 

transparency in their decision-making means that consumers are provided with minimal 

guidance on how to utilise such provisions to their benefit. For example, the ASIC Act (Cth) 
prohibits unconscionable conduct as a measure of consumer protection in relation to financial 

services.275 With regard to these provisions, Federal Member for New England Tony Windsor 

asked the Minister answerable for ASIC:276 

 

UNBLEMISHED RECOMMENDATIONS277 

On 12 May 2000, the ABA appointed Richard Viney278 to conduct a review of the 1993 

code.279 The Chairman of the ABA at this time was Frank Cicutto280.  

The newly-appointed Australian Bankers’ Association CEO, David Bell, was confident that 

the “second generation code will be an effective demonstration to the Governments 

[policies] that self regulation works, and is a real alternative to the heavy hand of 

legislation.”281 

Submissions were accepted from government agencies, consumer groups and banks. An 

Issues Paper with interim recommendations was then published, once submissions on the 

Issues Paper had been received, a Final Report with final recommendations was 
published.282 Although there were differing views about what should be the appropriate 

monitoring body, its powers and the sanctions it could impose, the final recommendations 

of the report were adopted by ABA.  

 Inclusion of Small Business Customers 



The 1993 Code applied only to individuals,283 however in light of the extension of the 

coverage of the ABIO in July 1998, the review process considered the code. ASIC favoured 
the extension of the code to include small businesses out of recognition of the small 

business customers’ disadvantaged bargaining position in dealing with the large financial 

organisations.284 The Joint Consumer Submission (JCS) and the NSW Government also 

likewise favoured the extension of the coverage.285 

 Principle of Fairness 

The 1993 Code did not contain a provision on fairness. The ABA initially resisted the idea   

on the grounds that it ‘is a subjective concept that will vary from circumstance to 

circumstance.’286 

Later, however, the ABA no longer objected to the provision on fairness287 and Viney, 

recommended the provision ‘We will act fairly and reasonably towards [our customers] in a 

consistent and ethical manner. In doing so we will consider your conduct, our conduct and 

the contract between us’ be included in the code.288 

Principles of Monitoring and Sanctions 

Monitoring and sanctions were the most controversial issues in the review process. 

Monitoring under the 1993 Code through ASIC (formerly through the Australian Payments 

System Council) involved an annual self-assessment by the banks followed by an ASIC 
report on the results of this process.289 The Joint Consumer Submission (JCS), the 

Australian Consumers’ Association (ACA), ASIC and the NSW Government objected to the 

lack of transparency and independence of the monitoring process under the 1993 Code.290 
For their part, the ABA acknowledged the necessity for change while ‘avoiding inefficiency 

and disproportionate cost.’291 

The regime complemented the internal and external dispute-resolution procedures for 

resolving individual disputes. ASIC stated: 
 

This review should consider establishing an independent regime for investigating 

alleged contraventions and imposing appropriate sanctions. The code should detail: 



Who can make complaints about non-compliance (this should include 

consumers, consumer advocates, regulators and other government agencies, 
and dispute resolution schemes); 

The process for making complaints; 

The decision-maker(s); 

The decision-making process; and 

The available sanctions (a range of effective sanctions should be available, so 

that a flexible approach can be taken).292 

The Australian Consumers Association (ACA) cited the Taskforce on Industry Self-

Regulation Report of December 2000 and argued for a range of sanctions, underpinned by 
regulatory mechanisms it regarded as essential for code credibility. It stated:  

 

The lack of sanctions in the Banking Code presents a fundamental weakness and 

raises doubts about the credibility of the code for both industry participants and 
consumers. For example, there are no sanctions for breaches such as refusing to 

tell a customer about dispute mechanisms, not providing information on request or 

not following customers’ instructions in relation to account cancellation. A range of 

sanctions, underpinned by regulatory mechanisms, is essential for code 
credibility.293 

The Joint Consumer Services (JCS) argued for sanctions, citing comparable codes such as 

the AAMI Customer Charter, which had a penalty provision. It stated: 
 

For a complaints process to be effective it must be used by consumers. However, 

unless they can establish a loss which opens the way for compensation, consumers 

will generally not have any, or a sufficient, incentive to report breaches of the code to 
the code administration body174. 

Code Monitors Established 

Toward the end of the review process the consumer organisations and ASIC expressed 

their preference for an ‘independent, well-resourced code-monitoring agency with a 



capacity to impose a range of effective sanctions for code breaches.’294 Code reviewer 

Viney similarly wanted ‘effective monitoring and sanctions.’295  

In its final response, the ABA recommendations led to the establishment of the Code 

Compliance Monitoring Committee (CCMC). It was the monitoring body however it only had 

a ‘naming sanction for repeat offenders.’296  

Dispute Resolution Procedures 

The 1993 Code dealt with both internal dispute resolution (IDR) and external dispute 

resolution, also called alternative dispute resolution (ADR).297 ASIC, the JCS and the ACA 

were however highly critical.298 ASIC stated:  

These provisions were developed at a time when IDR and ADR were relatively new 
concepts in Australia. However, since that time, the role of industry dispute 

resolution and the characteristics of effective dispute resolution have advanced 
considerably. In the light of this experience, we take the view that the current 

provisions of the code are inadequate and require significant improvement if they are 

to meet consumers’ needs. 299  

ASIC pointed to deficiencies in the definition of a dispute, the lack of time-frames for the 

resolution of disputes at the IDR stage and the uneven level of compliance with the 

obligation to make information on bank IDR processes available.300 Richard Viney found 
wide variances in levels of compliance with the obligation to disclose information on bank 

IDR processes.201 

It was further suggested by ASIC that internal dispute resolution processes be consistent 
with Australian Standard AS 4269-95202 and that the code lay specific time periods for the 

completion of investigations and more detailed requirements for keeping complainants 

informed should disputes not be resolved within standard deadlines.203  

Periodic Review: Forum for Exchange 

The 1993 Code provided for a review every three years ‘having regard to the views of 

interested parties,’301 without any detail as to the mechanics of the review, external 

representation or consultation. A number of consumer submissions criticised the failure of 



the review process to provide for consumer and other stakeholder representation in the 

review body itself.302  
 Self-Regulation: Consumer Protection 

Minister Hockey discussed the government’s philosophy relating to consumers and 

reinforced policies stating that “Protection is the cornerstone of our philosophy”303. Hockey 

specified the four key elements of the government’s thrust towards consumer sovereignty 
being304: 

Protection – consumers must feel sure the Government has in place a legal system 

able to protect them 

Choice – availability of a wide range of products and services 

Sufficient Information – ability to choose between products in an informed way, 

which will depend on the provision of information that is relevant, transparent and 

easy to understand 

Effective Redress – quickly remedy transactions that are unfair or when standards 
are not met, and sometimes it might be appropriate for the ACCC to use the 

enforcement powers of the TPA.  

Hockey believed in the effectiveness of self-regulation, wherein it was the government’s 

view that it would “deliver cheap and reliable ways to solve disputes and, above all, it is 
better for consumers...”305  

After undertaking the review, the principles that underpinned the view that self-regulation 

works best were identified:306 

There has to be consultation between industry, consumers and government, 

There is broader coverage within an industry, 

There is effective procedure for resolving disputes with proper sanctions for, 

businesses that breached the scheme, and 

The scheme needs to be regularly reviewed by an independent body. 

The 2003 Code provided for the CCMC’s function to monitor subscribing banks’ 

compliance with the practices set out in the code and investigated breaches. The code 



stated the CCMC would ‘monitor subscribing banks’ compliance’ and ‘investigate and to 

make a determination on any (emphasis added) allegation from any person that a code 
subscribing bank breached the code…’307 This was however not possible due to the use 

of wriggle-words which limited the subscribing banks’ duties and the CCMC’s powers.  

The bank CEO’s and ABA were silent on drafting the ambiguous words in the revised 

code. It was also likely that the banks’ constitution was also underway at this time. A 
few months later the banks CEO’s introduced a private manuscript, the Code 

Compliance Monitoring Committee Association’s Constitution. This new document 

would in time distance the bank customer relationship.308 

Code Declarations: 2003 - 2004 

During 2003 and 2004, the bank CEO’s and ABA wanted consumers to believe that the 

revised codes published during this period represented high standards. They did this by 

stating:  

A bank must be sure it is ready to comply with its obligations under the revised 
code before it adopts it because the code is an enforceable contract between the 

bank and the customer.”309 

The code is a voluntary code in the sense that a bank has a choice whether to 
adopt it. Once a bank has adopted the code, it binds the bank contractually to the 

customer. So if a bank breaches the code, it has breached its contract to the 

customer. 310 

The revised code builds significantly (higher standards than) the earlier edition 
(1993) and among the new provisions: small business is included for the first 

time.311 

This [new] code meets and beats similar codes in other countries such as the 

UK, Canada, New Zealand and Hong Kong. The ABA’s code… stands out both 
in scope and the specific customer benefits it provides.”312 

Banks will submit to independent monitoring of compliance and if a bank has 

systemically or seriously breached the code it is liable to be publicly named.”313 



Each bank will lodge an annual report with the CCMC on its compliance with the 

code in much the same way as banks have done under the original 1993 code in 

reporting annually on compliance to ASIC.314  

David Bell, CEO of the ABA and Jillian Segal, Chair of the BFSO in a joint 

decision of the two organisations announced the appointment of Mr Tony Blunn, 

AO, as Chairman of the independent Code Compliance Monitoring Committee for 
monitoring banks’ compliance with the code. 315 

The CCMC will have a very important role, especially when it comes to taking 
action against a bank… the code is contractually binding, so a regulator might 

even consider action of its own.316 

The CCMC will be able to receive complaints from anyone who thinks that a bank 

has breached the code. The CCMC will have the power to investigate that 

complaint and decide whether a breach has occurred.317  

Mr Blunn emphasised the independence of the CCMC which he believed had an 

important role in the broader structure of the governance arrangements of the 

banking sector.318 

The messages being published by the bank CEO’s and the ABA intended the legislators 

and the public to believe that the code is an enforceable contract; the banks would 
submit to being independently monitored. The CCMC, being independent, might take an 

action against rogue banks or bankers and that each bank will lodge an annual code 

compliance report with the CCMC.  

All worthy principles - assuming the CCMC was in fact independent and the code was 

an enforceable contract - which later appears not to be the case.         

On 14 May 2004, the bank CEO’s and the ABA, published an amended code in 2004. 

At that time, the bank CEO’s congratulated themselves on having a world-class, 
voluntary, self-regulated code. According to the ABA, the code sets high-standards of 

conduct for banks in their dealings with their individual and small business customers. 

The ABA emphasised the role of the CCMC was provided for in the code:  



The code makes provisions for an independent Code Compliance Monitoring 

CCMC to investigate and monitor complaints about code breaches. All the ABA 

members who subscribe to the code have agreed that the CCMC may be 

empowered to conduct its own enquiries into a bank’s compliance with the code. 

Any person may make a complaint to the CCMC about a breach of the code…319 

The bank CEO’s guaranteed the public that the 2004 Code grants and confirms existing 
rights to customers including: disclosure of fees and charges as well as changes to 
terms, fees and charges; privacy and confidentiality; and complaints handling, among 

others.320 In fact, the bank CEO’s and the ABA were at pains to promote a new modified 

contract bound by ethics, good faith, high-principles and honesty.  

The banks emphasised the fact that one of the most important commitments that banks 
undertook in adopting the modified code is to act fairly and reasonably towards 

customers in a consistent and ethical manner.’321 Again, the ABA and the bank CEO’s, 

were the architects of the modified 2004 Code, and doubled their declarations to the 
further improved principles. 

Architects of the Modified Code 

ASIC records note that ten months after publishing the modified code the ABA was 

incorporated. The ABA’s board on 20 June 2005, included:322 

Mr Stuart Davis – HSBC (appointed 20 June 2005) 

Mr Robert Hunt – Bendigo Bank (appointed 20 June 2005) 

Mr John Stewart – National Australia Bank (appointed 20 June 2005) 

Mr Leslie Matheson – Citibank Australia (appointed 20 June 2005) 

David Morgan – Westpac (appointed June 2005) 

Mr Daniel McArthur – Bank West (appointed 20 June 2005) 

Ms Gail Kelly – St George Bank (appointed 20 June 2005) 

Mr David Murray – CBA (appointed 20 June 2005)323 

Mr John McFarlene – ANZ324 (appointed 20 June 2005) 



Mr Barry Fitzpatrick – Adelaide Bank (appointed 20 June 2005)325 

Mr David Liddy –Bank of Queensland (appointed 20 June 2005)326 

Mr John Mulcahy – Suncorp Metway Limited (appointed 20 June 2005)327 

Mr Ralph Norris – Commonwealth Bank (appointed 22 September 2005) 

Since 20 February 2004, the following parties have also been members of the ABA328: 

Chris Skilton (appointed 1 April 2009 – 31 August 2009)  

Evart Drok (appointed 30 November 2008 – 1 June 2009) 

Simon Walsh (appointed 15 April 2008 – 19 December 2008) 

Paul Fegan (appointed 26 November 2007 – 1 December 2008) 

Jamie McPhee (appointed 16 July 2007 - 30 November 2007) 

David Murray (appointed 20 June 2005 – 22 September 2005) 

The ABA reported that: ‘banks in Australia value the communities within which they 
operate and are committed to giving something back to those communities.’329 

Modified Declarations (2004) 

When the bank CEO’s and the ABA published the modified code and subscribing banks 

adopted it, customers were told by the ABA that the code was a contract.330 It was a 

courageous declaration because the same people had prior-knowledge of the Code 

Compliance Monitoring Committee Association’s Constitution had already been drawn 
up by the bank CEO’s on 20 February 2004.  

This introduced a series of extraordinary events that followed and would have been 

confusing and misleading for the subscribing banks’ customers had they been aware 
that the banks had mischievously produced a detailed set of unpublished principles that 

were imposed on the CCMC members which allowed the banks to use the code to their 

advantage by not having, inter alia, to deal with all complaints (see below).  

Was the Code Really a Contract? 



Following the introduction of the 20 February constitution and the modified code several 

months later, the ABA declared:  

a) The code is a contract:  

The code is contractually binding on subscribing banks.”331 When your bank 

adopts the code, it becomes a binding agreement between you and your bank... 

[and] will come into effect when your bank adopts it.332 [It] establishes the 
banking industry’s key commitments and obligations to its individual and small 

business customers on standards of practice.333  

On adopting the code, your bank will continuously work towards improving its 

standards of practice and service… provide general information about rights and 
obligations under the banker/ customer relationship; provide information in plain 

language; act fairly and reasonably towards you in a consistent and ethical 

manner – your conduct, the bank’s conduct and the banking services contract will 

be taken into account.334 

b) The code protects guarantors: 

In May 2004, some changes were made to the code’s guarantee provisions and 

the code was re-published incorporating these and some related changes. 

[When] your bank announces that it has adopted the code… if you think your 
bank has breached the code… a first step is to raise the issue with your bank.  

The code also provides for high standards of disclosure for prospective 

guarantors before they agree to guarantee someone else’s debt to the bank… 

banks will provide important and relevant information for prospective guarantors 

before they commit to guaranteeing someone else’s debt.335 

The modifications will fine tune the code to ensure that prospective guarantors 

receive appropriate and relevant disclosure. 336 

Before taking a guarantee from you, your bank must provide a prominent notice 

to you to seek independent legal and financial advice on the effect of the 

guarantee.337  



c) The CCMC will investigate any code breach: 

Your bank has an internal complaint handling service to assist you… [The 
CCMC] has been set up to investigate possible breaches of the code. Anyone 
can refer a possible breach of the code to this committee. It investigates 

complaints that banks are not meeting their obligations under the code. The final 

decision on a breach of the code is made by the CCMC in a written determination 
to the complainant and the bank. 338 

The ABA established the … CCMC which will monitor compliance and have the 

power to publicly name a bank which has been found guilty of a serious or 

systemic breach of the code.339 

The code gives customers rights that the bank must observe. These rights cover 

... complaints handling 340 [and]… makes provision for an independent CCMC to 

investigate and monitor complaints about code breaches… any person may 

make a complaint to the [CCMC] about a breach of the code.341  

d)  Bankers’ practice corporate responsibility: 

Banks are going on record with major public commitments to improve reporting 

and consultations about their social obligations … banks are producing Social 

Accountability Charters, not as a peripheral event but as a core practice. These 
set out what stakeholders can expect across marketplace practices, employee 

practices, occupational health and safety, environmental practices and so on…  

Overall, the banking industry is doing a lot for empowering people with the 
appropriate financial skills, knowledge and information that will ensure they are 

better placed to make informed decisions about their money and avoid being 

misled on financial matters. 342 

At the heart of a customer’s relationship with a bank is trust. It is difficult to gain 
and maintain trust if people are confused… [about] the terms on which the 

relationship is based. Empowering people with the appropriate financial skills, 

knowledge and information will ensure they are better placed to make informed 



decisions about their money. It is important so that customers are not misled on 

financial matters…the code commits banks to ensure their staff are trained to 
competently and efficiently discharge their authorised functions to help the 

customer choose banking products and services. 343 

The banking industry in Australia is widely recognised for its leadership in the 

area of corporate responsibility. The ABA said accomplishing goals related to 
corporate responsibility is best achieved through voluntary adoption of business 

practices that reflect flexible and strategic decision-making by the Board of 

Directors.344 

e) The desire for fair dealing requires transparency: 

Transparency, the desire for fair dealing, responsible treatment of stakeholders, 

and positive links into the community get reflected in banks’ everyday activities 
and corporate responsibility practices.345 Your bank will give terms and 

conditions to you either before or as soon as practicable after, you take up an 

ongoing banking service.346 

The revised code is a world-class self-regulatory code. It sets very high 

standards of conduct for banks in their dealings with… customers. The 

modifications will fine tune the code to ensure that prospective guarantors 
receive appropriate and relevant disclosure… the code is designed to foster good 

relationships between banks and their customers including guarantors and this is 

based on good standards of conduct.347  
The ABA said the Federal Government's proposed refinements to the financial 

services reform provisions of the Corporations Act 2001… will provide better 

outcomes for customers. The proposals will mean that disclosure of information 

for consumers will be better aligned to consumer needs.348 

The banks CEO’s349 also knew that they had responsibilities under the Banking Act and 

that APRA requires them to be fit and proper and to ‘possess competence, character, 

diligence, honesty, integrity and judgement’.350 The banks CEO’s also knew that fit and 
proper principles relate to their independent auditors, as set out under the Act351.  



The principles in the code were set out in 80 clauses and 250 sub-clauses, covering 6 

sections: “INTRODUCTION; KEY PRINCIPLES AND OBLIGATIONS; DISCLOSURES: 
THE PRINCIPLES OF CONDUCT: DISPUTE RESOLUTION AND MONITORING AND 

APPLICATIONS AND DEFINITIONS.”352.  

PROMISES, PROMISES 

In response, the ABA stated that ‘[it] and its officers are pleased the Federal 

Government was looking for ways to reduce red tape for banks and customers while 

maintaining important consumer protections.’353 

The Chief Executive of the ABA repeated bank support, stating: ‘[W]e note and support 
the government’s view that there needs to be greater consultation by the regulators 

within the industry. The ABA supports... recommendation[s] that regulators should 

develop a wider range of performance indicators for annual reporting.’354 

The ABA stated that: ‘the code is a strong charter as its provisions have contractual 

effect, independent compliance monitoring is an important feature of a code if it is to be 

credible and seen as a value by bank customers.’355 

ASSOCIATES OF BANKS 

The CCMC, the Ombudsmen and independent Code Reviewers 

During recent years there have been several parties associated with the banks in their 

capacity as experts. These people include the CCMC members, the FOS, which 

appointed or co-appointed the CCMC and the independent industry experts who carried 
out important reviews of the code. These experts were generally either directly or 

indirectly funded by subscribing banks when assisting the banks to carry out statutory 

and contractual responsibilities.   

Code Compliance Monitoring Committee 

The CCMC’s revelations appear later in this report however the monitors’ submissions 

sent to McClelland on 11 March 2008 should not, under any circumstances, have been 

dismissed lightly. In fact, they may be the turning point that brought to light problems 



that the bank CEO’s and the ABA had been covering-up since the modified 2004 Code 

was published.  

From 1 April 2004 when the CCMC was established, information published by them 

stated without a doubt that they passionately believed their organisation represented an 

important addition to the banking landscape. In its 31 March 2005 Annual Report, the 

CCMC noted: 

Whilst the code does not explicitly use the word ‘independent’ in describing the 
role of the CCMC, its independence is implicit. The CCMC must act 

independently in discharging its role because it is essential if the code is to be 

taken seriously and therefore be effective in achieving its purpose.356   

The establishment of the CCMC was therefore alleged to be consistent with the 

industry’s promise to provide a better service to customers. This was reiterated by the 

ABA Chairman and NAB’s Managing Director, John Stewart: ‘[t]he Australian banking 

industry remains committed first and foremost to providing the highest quality services 
to domestic consumers through a competitive environment....’357 

The 2004 CCMC’s Annual Report identifies CCMC members in 2004 as: 

1. Anthony Blunn AO358 was the CCMC Chairman from 17 November 2003 until 
January 2009359. He was appointed jointly by the FOS and subscribing banks. 

2. Ian Gilbert360 was the member with senior level banking experience and was 
replaced by Russell Rechner on 14 September 2004. Both were appointed by 

the subscribing banks361.  

3. David Tennant362 was said to have relevant experience and knowledge to 
represent the banks’ consumers and appointed by consumer and small business 

members of FOS.  

PROMISES DELIVERED363 



The bank CEO’s seemed to have convinced the government and public that they would 

introduce a transparent and effective self-regulatory structure with systems fair to 
consumers. From this premise, the 2003 and 2004 codes were born. 

BANKS ADOPT REVISED 2003 CODE  

Following the publication of the ABA and bank CEO’s revised code on 1 August 2003, 
the following bank boards were the first to adopt it: 

1. Adelaide Bank – 12 August 2003 

2. ANZ Bank – 12 August 2003 

3. Bank of South Australia – 12 August 2003 

4. Commonwealth Bank – 12 August 2003 

5. St George Bank – 12 August 2003 

6. National Australia Bank – 29 August 2003 

7. Bank of Queensland – 7 October 2003 

8. ING bank (Australia) – 3 November 2003 

9. Bank West – 19 January 2004 

10. Citibank – 5 April 2004 

11. HSBC Bank – 10 May 2004364 

When the revised code was published and adopted, ABA noted that John McFarlane 

(CEO, ANZ Bank) had replaced David Murray as its Chair365 on 17 June 2003 and that 

Gail Kelly366 (CEO, St George Bank) was Deputy Chair367. During this period David Bell 

was a non-banks member of the ABA and its Chief Executive Officer.  

The 2003 code provided for the Committee’s function to monitor subscribing banks’ 

compliance with the practices set out in the code and investigated breaches. The code 

stated the Committee would ‘monitor subscribing banks’ compliance’ and ‘investigate 
and to make a determination on any allegation from any person that a code subscribing 



bank breached the code…’368 This was however not possible due to the use of wriggle-

words which limited the subscribing banks’ duties and the Committee’s powers.  

Revised Code Declarations 

In 2003, the bank CEO’s wanted it to be widely known by the public that after the 

revised code was published in 2003, the high standards meant that:  

A bank must be sure it is ready to comply with its obligations under the revised 
code before it adopts it because the code is an enforceable contract between the 

bank and the customer.”369 

The code is a voluntary code in the sense that a bank has a choice whether to 
adopt it. Once a bank has adopted the code, it binds the bank contractually to the 

customer. So if a bank breaches the code, it has breached its contract to the 

customer. 370 

Banks will submit to independent monitoring of compliance and if a bank has 

systemically or seriously breached the code it is liable to be publicly named.”371 

The CCMC will have a very important role, especially when it comes to taking 
action against a bank… the code is contractually binding, so a regulator might 

even consider action of its own. 372  

The CCMC will be able to receive complaints from anyone who thinks that a bank 
has breached the code. The CCMC will have the power to investigate that 

complaint and decide whether a breach has occurred.373  

Mr Blunn emphasised the independence of the CCMC which he believed had an 

important role in the broader structure of the governance arrangements of the 

banking sector 374 

The messages being published by the ABA intended the legislators and the public to 

believe that the code is an enforceable contract; the banks would submit to being 
independently monitored. All these were worthy principles - assuming the CCMC was in 



fact independent and the code was an enforceable contract - which later appears not to 

be the case. 

AUSTRALIAN SECURITIES AND INVESTMENTS COMMISSION 
REPORT375 

At about the same time the revised code was published the Australian Securities and 
Investments Commission published Report 27 Compliance with the Payments System 

Codes of Practice and the EFT Code of Conduct (April 2002 to March 2003) states: 

“The Code of Banking Practice 

Scope of the Code 

The Code of Banking Practice (“Banking Code”) was released in 1993 and 

became fully operational on 1 November 1996. The Banking Code as it was at 

the time applicable to this monitoring applies to retail transactions in which a 

bank provides a “banking service” to a customer...The revised Code of Banking 

Practice, which came into effect in August 2003, also applies to small business 

transactions. 

The Banking Code prescribes certain standards of behaviour and practice 

between the bank and its customers, and covers: 

•  Disclosure of information; 

• Principles of conduct for general banking requirements; and 

• Complaints and dispute resolution. 

Membership of the Banking Code is voluntary but the Code is binding once 

adopted. 

As noted earlier, the Code of Banking Practice has recently been revised. As a 

result of that revision new monitoring procedures have been put in place and this 

will be ASIC’s last monitoring report on that Code. 



Methodology 

The general methodology for monitoring compliance with the Banking Code is 

described in Section 3 of this report. In summary, Banking Code members are 

required to complete: 

• A statement of compliance with the Code (including information on 

compliance systems and training); and 

• Dispute statistics 

Compliance with the Banking Code  

In Part 1 of the monitoring statement, banks must report any instances where the 

bank’s internal documentation and procedures failed to comply with the Code. 

In the last reporting period, 2001/2002, there were six instances of non-

compliance in total, all of which were reported by one bank. 

For this reporting period, 2002/2003, four banks reported a total of eight 

instances of non-compliance. 

Internal compliance assessment 

Part 2 of the monitoring statement requires banks to report on the system of 

internal assessment used for monitoring compliance with the Banking Code and 

identifying areas of non-compliance. The means by which compliance was 

promoted was through: 

• Regular reviews of risk compliance frameworks; 

• The incorporation of compliance into banking procedures, manuals and 

codes; and 

• Training of staff in the Code. 

Complaints and disputes 



A “dispute” occurs when a customer’s complaint about a banking service has 

been rejected by the bank, and the customer has asked for the decision to be 

reviewed. 

As part of the code monitoring process, banks must give ASIC the statistics on 

code-related disputes dealt with internally by the bank. 

Not all customers will be satisfied with the result of a bank’s internal dispute 

resolution process. 

Table 2 – Trend in Banking Code disputes resolved internally 

Year 2002/2003, Number of Accounts: 44,032,386, Number of Disputes: 11,164” 

Modified 2004 Code 

In 2004, the bank CEO’s, having amended the 2003 Code, published a modified code. 

At that time, the CEO’s congratulated them on having a world-class, voluntary, self-

regulated code. According to the ABA, the modified code set high-standards of conduct 

for banks in their dealings with their customers. The ABA emphasised the role of the 
CCMC. The publication stated:  

The code makes provisions for an independent Code Compliance Monitoring 

CCMC to investigate and monitor complaints about code breaches. All the ABA 

members who subscribe to the code have agreed that the CCMC may be 
empowered to conduct its own enquiries into a bank’s compliance with the code. 

Any person may make a complaint to the CCMC about a breach of the code…376 

The banks that adopt the modified 2004 Code had agreed to be monitored by the 
CCMC. Their customers were assured by the banks CEO’s and the ABA that ‘the 

CCMC has been set up as an independent body with consumer, small business and 

banking industry representatives.’377 These people failed to disclose the variations that 

came into effect with the CCMC Association’s constitution.    

The ABA emphasised the most important commitments that banks undertook in 
adopting the modified code was to act fairly and reasonably towards customers in a 



consistent and ethical manner 378 Again, the bank CEO’s and the ABA, architects of the 

modified code, doubled their declarations to the further improved high-principles of the 
code and the subscribing banks good intentions. 

Architects of the Modified Code 

ASIC records note that ten months after publishing the modified code the ABA was 

incorporated. On 20 June 2005, its Board comprised the CEO’s of subscribing banks 
and therefore the ABA Board members already had a duty under the APRA Act to have 

the appropriate skills, experience and knowledge and to act with honesty and integrity, 

and to be fit and proper and have appropriate governance standards.  

The ABA’s Board comprising the subscribing bank’s CEO’s on 20 June 2005 were:379 

• Mr Stuart Davis – HSBC (appointed 20 June 2005) 

• Mr Robert Hunt – Bendigo Bank (appointed 20 June 2005) 

• Mr John Stewart – National Australia Bank (appointed 20 June 2005) 

• Mr Leslie Matheson – Citibank Australia (appointed 20 June 2005) 
• David Morgan – Westpac (appointed June 2005) 

• Mr Daniel McArthur – Bank West (appointed 20 June 2005) 

• Ms Gail Kelly – St George Bank (appointed 20 June 2005) 

• Mr David Murray – CBA (appointed 20 June 2005)380 
• Mr John McFarlene – ANZ381 (appointed 20 June 2005) 

•  Mr Barry Fitzpatrick – Adelaide Bank (appointed 20 June 2005)382 

• Mr David Liddy –Bank of Queensland (appointed 20 June 2005)383 
• Mr John Mulcahy – Suncorp Metway Limited (appointed 20 June 2005)384 

• Mr Ralph Norris – Commonwealth Bank (appointed 22 September 2005) 

The bank parties, including the directors and senior managers, having affirmed their 
commitment to the code and its guiding principles, proceeded to expand the network to 

a second generation of bank employees to promote the high standards in the modified 

code. The bank CEO’s also made a commitment to ensure that their staff were trained 

so that they could ‘competently and efficiently discharge their functions under the 
code385, first having ‘adequate knowledge of the provision of the code’.386  

Modified Code Declarations 



Is it possible that the modified 2004 Code was not a contract?  

If this was the case, why did John McFarlene, ABA Chair and Les Matheson, Deputy 
Chair 387(two senior bank people), and the bank CEO’s continue to promote the code as 

being a contract? Following the introduction of the 20 February constitution, and the 

modified code being published, the ABA and bank CEO’s declared:  

a) The code is a contact:  

The code is contractually binding on subscribing banks.”388 When your bank 

adopts the code, it becomes a binding agreement between you and your bank... 

[and] will come into effect when your bank adopts it.389 [It] establishes the 

banking industry’s key commitments and obligations to its individual and small 
business customers on standards of practice.390  

On adopting the code, your bank will continuously work towards improving its 

standards of practice and service… provide general information about rights and 

obligations under the banker/ customer relationship; provide information in plain 
language; act fairly and reasonably towards you in a consistent and ethical 

manner – your conduct, the bank’s conduct and the banking services contract will 

be taken into account.391 

b) The code protects guarantors: 

In May 2004, some changes were made to the code’s guarantee provisions and 

the code was re-published incorporating these and some related changes. 

[When] your bank announces that it has adopted the code… if you think your 
bank has breached the code… a first step is to raise the issue with your bank.  

The code also provides for high standards of disclosure for prospective 

guarantors before they agree to guarantee someone else’s debt to the bank … 

banks will provide important and relevant information for prospective guarantors 
before they commit to guaranteeing someone else’s debt.392 The modifications 

will fine tune the code to ensure that prospective guarantors receive appropriate 

and relevant disclosure. 393 



Before taking a guarantee from you, your bank must provide a prominent notice 

to you to seek independent legal and financial advice on the effect of the 

guarantee. 394 This legal advice, however, would be provided without customers’ 

lawyers being provided access to the bankers’ unpublished 20 February 2004 

constitution.    

c) The Committee will investigate any code breach: 

Your bank has an internal complaint handling service to assist you… [The 

Committee] has been set up to investigate possible breaches of the code. 
Anyone can refer a possible breach of the code to this committee. It investigates 

complaints that banks are not meeting their obligations under the code. The final 

decision on a breach of the code is made by the committee in a written 

determination to the complainant and the bank. 395 

The ABA established the … Committee which will monitor compliance and have 

the power to publicly name a bank which has been found guilty of a serious or 

systemic breach of the code. 396 The code gives customers rights that the bank 

must observe. These rights cover ... complaints handling 397 [and]… makes 

provision for an independent Committee to investigate and monitor complaints 

about code breaches… any person may make a complaint to the [committee] 
about a breach of the code.398  

Each bank will lodge an Annual Report with the Committee on its compliance 

with the code.399 

d)  Bankers’ practice corporate responsibility: 

Banks are going on record with major public commitments to improve reporting 

and consultation about their social obligations… banks are producing Social 

Accountability Charters, not as a peripheral event but as a core practice. These 
set out what stakeholders can expect across marketplace practices, employee 

practices, occupational health and safety, environmental practices and so on… 

Overall, the banking industry is doing a lot for empowering people with the 

appropriate financial skills, knowledge and information that will ensure they are 



better placed to make informed decisions about their money and avoid being 

misled on financial matters. 400 

At the heart of a customer’s relationship with a bank is trust. It is difficult to gain 

and maintain trust if people are confused… [about] the terms on which the 

relationship is based. Empowering people with the appropriate financial skills, 

knowledge and information will ensure they are better placed to make informed 
decisions about their money. It is important so that customers are not misled on 

financial matters…the code commits banks to ensure their staff are trained to 

competently and efficiently discharge their authorised functions to help the 

customer choose banking products and services. 401 

The banking industry in Australia is widely recognised for its leadership in the 

area of corporate responsibility. The ABA said accomplishing goals related to 

corporate responsibility is best achieved through voluntary adoption of business 

practices that reflect flexible and strategic decision-making by the Board of 
Directors.402 

e) The desire for fair dealing requires transparency: 

Transparency, the desire for fair dealing, responsible treatment of stakeholders, 

and positive links into the community get reflected in banks’ everyday activities 
and corporate responsibility practices.403 Your bank will give terms and 

conditions to you either before or as soon as practicable after, you take up an 

ongoing banking service. 404 

The revised code is a world-class self-regulatory code. It sets very high 

standards of conduct for banks in their dealings with… customers. The 

modifications will fine tune the code to ensure that prospective guarantors 

receive appropriate and relevant disclosure… the code is designed to foster good 
relationships between banks and their customers including guarantors and this is 

based on good standards of conduct.405  

The ABA says Federal Government's proposed refinements to the financial 

services reform provisions of the Corporations Act 2001… will provide better 



outcomes for customers. The proposals will mean that disclosure of information 

for consumers will be better aligned to consumer needs.406 

Following the publication of the modified code, subscribing banks’ decided to not 

publish the CCMC’s Constitution when they knowingly committed to adopt high-

principles in the self-regulated code. The banks would also have understood the APRA 
provisions under the Banking Act 1959 (Cth) that they are required to have a ‘sound 

governance framework and conduct their banks affairs with a high degree of integrity’407 

as set out in the duties of ADI directors.  

Subscribing Banks’ Declarations  

1. 31 May 2004 - National Australia Bank408  

The NAB was transformed in 2004 with events that year being the catalyst for renewal 

of its Board409. Since 2004, a total of eight new directors have been appointed and the 
bank published is commitment to meeting high standards of corporate governance.  

Its Corporate Social Responsibility Report410 stated that the Board has responsibility for 

the corporate governance. The Board believes governance is a matter of high 
importance and will ensure the bank operates with a culture of greater openness and 

honesty and with greater transparency and will provide high quality, relevant and 

credible information that contains a complete picture of the banks performance that can 

be trusted.  

During the past year, the bank reported having 746 complaints referred to the BFSO. In 
its Social Responsibility Report, no mention was made as to how many complainants 

alleged code breaches, or how many complaints in total were received from its 

individual and small business customers. The Board members did not comment on how 

effectively the Committee found their IDR procedures were being managed, nor did they 
comment on the bank having prior knowledge of the Association’s constitution when the 

Board adopted the modified code.  

During 2003/ 2004 NAB Directors411: 

•   Charles Allen (Chairman; retired February 2004) 



•   Graham Kraehe (succeeded Allen as Chair; retired September 2005) 

•   Michael Chaney (Appointed December 2004; Chairman on September 2005) 

•   Frank Cicutto (Managing Director and CEO; resigned February 2004) 

•   John Stewart (succeeded Frank Cicutto as CEO and Managing Director)  

•   Ahmed Fahour (appointed CEO and Executive Director October 2004) 

•   Michael Ullmer (appointed Executive Director September 2004) 

•   Geoffrey Tomlinson (appointed March 2000) 

•   John Gordon Thorn (appointed October 2003)   

•   Catherine Walter (resigned May 2004) 

•   Kenneth Moss (resigned August 2004) 

•   Edward Tweddell (resigned August 2004) 

•   Brian Clark (resigned August 2004) 

•   Michael Williamson (appointed May 2004) 

•   Daniel Gilbert (appointed September 2004) 

•   Paul John Rizzo (appointed September 2004) 

•   Jillian Segal  (appointed September 2004)  

•   Robert Elstone (appointed September 2004) 

2. 1 June 2004 Westpac Bank412  

Westpac 2004 Annual Report413 states that its approach to corporate governance is to 
have a set of values that underpin everyday activities which ensure transparency, fair 

dealing and protect stakeholder interests. The Board believes that good corporate 

governance needs to be values driven and that it’s Board, their executives, its 

management and employees have to be aligned to core values of teamwork, integrity 

and performance.  

The bank operates with a policy of requiring honesty and integrity and respect for the 
law and requires that its practices and behaviours ensure transparency, fair dealing and 



protection of stakeholders’ best interests. The bank however overlooked commenting on 

its members having prior knowledge of the Association’s constitution when it adopted 
the modified 2004 code.  

WBC 2004 Directors:414 

•   Leon Davis (Chairman since 2000) 

•   Gordon Cairns 
•   David Crawford 

•   Hon. Sir Llewellyn Edwards AC 

•   Ted Evans AC 

•   Carolyn Hewson 
•   Helen Lynch AM 

•   Peter Wilson  

3. 1 June 2004 St George Bank415  

St George Bank has a code of ethics which sets out expectations of the Directors and 
staff in their dealings with customers. The bank requires high-standards of integrity and 

honesty in all dealings, the avoidance of conflicts of interest and observance of the law.  

On 1 July 2004, the government’s new corporate governance reforms, known as 

CLERP9, commenced and whilst these laws haven’t yet applied to the bank, the Board 
decided to early adopt some of these rules. The Directors are responsible for 

implementing the bank’s governance policies and overseeing the management of bank 

controls, systems and procedures to ensure there is compliance with all regulatory and 
prudential requirements.  

The board reviews matters of corporate governance and monitors senior management’s 

implementation of its strategies, including reporting known or suspected incidences of 

improper conduct (however no comment was made on it having prior knowledge of the 
Association’s constitution when it adopted the 2004 code). Its code of ethics 

encourages bank staff to report in good faith any suspected unlawful/unethical 

behaviour in others.416 

St George 2004 Directors417 



•   Frank Conroy (Chairman) 

•   Gail Kelly (CEO and Managing Director)  

•   John Thame (non-executive Director)  

•   Leonard Bleasel (non-executive Director) 

•   Linda Nicholls (non-executive Director) 

•   John Curtis (non-executive Director) 

•   Paul Isherwood (non-executive Director) 

•   Graham Reaney (non-executive Director)   

•   Richard England (non-executive Director) 

8. 22 July 2004 Commonwealth Bank418  

In its 2004 Annual Report, the Commonwealth Bank stated that it demands the highest 
standards of honesty from people in the bank. The CBA value statement is “trust, 

honesty and integrity” which reflects the bank’s high-standards. The Bank adopted a 

code of ethics known as the Statement of Professional Practice which sets out 
standards of behaviour required of all bank employees and directors. These standards 

require the CBA people to avoid situations which may give rise to conflicts of interest 

and ensure they are absolutely honest in all professional activities. 

The bank states that its standards are regularly communicated to staff reinforcing the 
need for the highest standards of honesty and loyalty, and its governance principles. 

The bank is strongly committed to maintaining an ethical workplace, complying with all 

legal and ethical responsibilities and reporting instances of fraud, corrupt conduct and 
mal-administration or substantial waste. 

Commonwealth Bank 2004 Directors:419 

•   John Ralph AC (Chairman) 

•   Dr John Schubert 

•   Ross Adler AO 

•   Reg Clairs AO 



•   Tony Daniels OAM 

•   Colin Galbriath AM 

•   Carolyn Kay 

•   Warwick Kent AO 

•   Fergus Ryan 

•   Frank Swan 

•   Barbara Ward 

9. 16 August 2004 - ANZ Bank420  

ANZ’s 2004 Annual Report421 states good corporate governance meets the bank’s 

ethical and stewardship responsibilities and provides the bank with a strong commercial 
advantage. The Chairman notes in his report that importantly, the bank has taken on a 

broader role in the community and he reinforces the board’s message that quality 

disclosure is fundamental to achieving the bank’s vision; to become Australia’s leading 

and most respected major bank.  

The report notes the directors and employees overriding responsibility is to act honestly, 

fairly, diligently and progressively, and in accordance with the law.  Its key codes and 

policies which apply to the directors and employees, who are expected to pursue the 

highest standards of ethical conduct, reinforce the bank’s commitment to having an 
overriding responsibility to always act honestly, fairly, diligently and progressively.   

The directors and employees are expected to adhere to the high standards set out in 

the bank’s own code. These require banks parties to disclose any relevant interests, act 
in the best interests of the group and always act honestly and ethically in all dealings. 

The Bank aims to achieve a culture that encourages open and honest communication 

and all levels of accountability, to meet its ethical responsibilities 

ANZ 2004 Directors: 

•   C B Goode (Chairman) 

•   Dr G J Clark 



•   J C Dahlsen 

•   Dr R S Deane 

•   J K Ellis 

•   D M Gonski AO 

•   M A Jackson AC 

•   Dr B W Scott AO 

15. 22 September 2008 - Rabobank Australia422  

At this time, there are no details available about the Rabobank 2004 Directors. 

ALARM BELLS RING423 

Shortly after the 2003 Code was published, the CCMC was established and its CCMC 

were appointed, on 1 April 2004 and from the commencement of the restructuring 

period, it was evident that self-regulation relied on independent monitoring for 

enforcement.  

The CCMC was designed and reported to be an independent monitoring body and its 

enforcement mechanisms were widely promoted to create a community perception that 

the banks would honour their commitments in the code. After the CCMC was 

established, ASIC limited its role enforcing self-regulated voluntary industry codes.  

Whilst the government was motivated to modify its policies and the oversight role of its 

regulator, ASIC, there was widespread belief that the CCMC was capable of handling its 

role independently of banks and without the need for government interference. This had 

the effect of distancing ASIC from safeguards provided by the code, and left the CCMC 
to act as sole guardian for consumer protection. The evolution of the modern codes that 

were introduced in 2003 and 2004 following the Viney report, made it clear to all the 

stakeholders that the success of the CCMC and its Committee rested on its institutional 
integrity, honesty and independence, and the willingness of the subscribing banks to 

cooperate and comply with their duties in the code. 



In October 2005, the Foundation for Effective Markets and Governance (FEMAG)424 

was commissioned by the Committee to conduct the initial review of the CCMC’s 
activities.425 The review was made in accordance with requirements of Clause 34(g) of 

the code426 with FEMAG members having considerable experience and expertise in 

public policy and administration with backgrounds in good governance, expertise in 

consumer protection and competition policy and in regulation and accountability of 
systems. The Committee has a duty under this clause to ‘ensure that the independent 

review of its activities… is lodged with ASIC’.427  

The FEMAG review in 2005 was undertaken by:428 

• Robin Brown BA, M Public Policy (ANU) - Director, Secretary-General and 
Consultant in Consumer Affairs, Council Member, Australian Consumers’ 

Association, Member, International Network of Civil Society Organisations on 

Competition and code Authority of the Australian Direct Marketing Association; 
formerly Chair and CEO of the Australian Federation of Consumer Organisations, 

Member, Australian Life Insurance Industry Complaints Tribunal  

• Bill Dee BA (ANU) LLB (Adelaide University) – President, Society of Consumer 
Affairs Professionals in Business (Australia), Member, Standards Australia 

International Committee on business governance standards and convenor of its 

working group on fraud and corruption control, internal whistleblowing systems, 
organisational codes of conduct and Corporate Social Responsibility; formerly 

Executive, ACCC and responsible for development of legal compliance 

programs, codes of conduct and self-regulation. 

• Howard Hollow - Executive Director; formerly Senior Officer, ACCC, Project 
Manager, Consumer Assistance Facilitation Project Philippines   

• John Wood - Council Member, Australian Consumers’ Association, Chair, 
Consumer Advisory Panel, ASIC; formerly Deputy National Ombudsman in 

Australia, Director, Australian Federal Bureau of Consumer Affairs, President, 

Society of Consumer Affairs Professionals in Business, Editorial Board of the 

International Journal of Consumer Policy. 
The CCMC 2004-2005 Annual Report sets out the results achieved from its inception on 

1 April 2004 until 31 March 2005, at the end of its first year of operation. It is headed 



‘The code of Banking Practice’ and the cover notes that it ‘sets standards of good 

banking practice and requires banks to continuously work towards improving the 
standards of practice and service in the banking industry’.429 The report is also 

aspirational and states the Committee’s role is to:430  

• Monitor subscribing banks’ compliance with the code; and 

• Investigate complaints that the code has been breached; and fulfils its role by: 

• Accepting, investigating and making determinations on any allegation by any 

person (emphasis added) that the code has been breached; 

• Requiring banks to complete a comprehensive statement addressing all aspects of 

compliance annually; 

• Undertaking compliance monitoring exercises including compliance visits; 

• Liaising with other schemes that have regard to the code such as BFSO; 

• Engaging in dialogue with banks on their obligations under the code; 

• Encouraging stakeholders such as consumer advocates to keep the Committee 
informed on systemic code issues, and working with banks and others to 

understand the code and address misunderstanding and uncertainty; 

• Require banks work continuously towards improving their standards of practice; 

• Promote better informed decision about their banking services; 

• Promote information about rights and obligations that arise out of the banker/ 
customer relationship and contract; 

• Require banks to act fairly and reasonably in a consistent and ethical manner as 
set out in clause 2.2 of the code. 

Aspirations of the CCMC during 2004 

The aspirations of the CCMC have already been set out in the internal memorandum 

sent to the code subscribing banks on 15 November 2004 by the CCMC Executive 
Director, Barbara Schade.431  

When FEMAG was commissioned by the Committee to carry out its review in 2005, it 
was on the understanding that ‘[b]anks should ensure that their response to any CCMC 

investigation focuses on the issue of code compliance rather than dispute resolution.’432 



This was summed up by Sir Ninian Stephen:‘[t]he Chief Justice of a State said to me 

just the other day that on his salary he could not possibly afford to litigate in his own 

court.’433 This underpinned the principles embodied in the 2004 code that were affirmed 

by FEMAG.  

Its report identified that ‘for a reporting system to work effectively [it needs]… strong, 

sustained leadership supporting a culture of open disclosure, transparency and effective 
response to performance problems.’434  

1. Committee and FEMAG affirm ‘industry best practices’ 

In undertaking its review, FEMAG was of the belief that: 

Those who subscribe to the notion of self-regulation should be able to 
demonstrate a high level of compliance with self-regulatory codes if credibility 

with the public at large, regulators and important stakeholders is to be achieved 

This requires a level of commitment and resources.435 

This was supported in an interview which FEMAG reported that suggested: 

there had been a view amongst both consumer and government stakeholders 

that the industry was not accountable to anyone regarding the code, but that the 

CCMC’s establishment now provided the needed assurance to stakeholders.436 

Hence, the CCMC is vitally important for promoting the legitimacy of the subscribing 
banks’ code because it provides needed assurance to stakeholders that the banking 

industry has a body it is accountable to.437  

CCMC’s objective – ‘to achieve highest compliance by banks’ 

Though not stated in the code, FEMAG suggested it is clear that the CCMC’s objective 

is to achieve the highest possible compliance with the code by signatory banks.438 To 

achieve this end, the code gives the CCMC two broad functions (reiterated in the 

Association constitution):439  
1. general monitoring which involves planning and administering programs for the 

monitoring of banks' compliance with the code; and 



2. investigating and determining code breach allegations and publicly naming banks for 
serious or systemic non-compliance with the CCMC’s requests. 

 

2. The Committee’s need for independence, transparency and fairness  

FEMAG supported the Martin Committee’s underlying principles in the first code which 

were set out by the ABA and supported by stakeholders. With respect to independence, 

FEMAG noted in 2004-05 that:  

Although it does not use the word ‘independent’, arguably the code implies that the 
CCMC is to be able to operate as an independent agency without influence from the 

banks and other parties and this seems a necessary threshold condition for pursuit of 

the above objective.440  

The FEMAG Report was the first to make public the issue of the Association’s 

unpublished constitution. During 2004-05, the principles of the code and protection that 
it provided individuals and small businesses were such that conflict of interest and 

abuse of the system were not foreseen. The report however provided a small window 

into how the banks parties later used the constitution to restrict the independence of the 

Committee and the operation of the CCMC.  

BELLS RING LOUDER441 

Clause 5 of the code is headed ‘Review of this code’:  

Clause 5.1 states – [subscribing banks] will require the ABA to commission an 
independent and transparent review of this code every three years or sooner if 

appropriate, with the review to be conducted in consultation with:  

(a) banks which adopt this code; 

(b) consumer organisations; 
(c) other interested industry associations; 

(d) relevant regulatory bodies; and 

(e) other interested stakeholders. 

Clause 5.3 states - [banks] will require the ABA to establish ..,.a forum (including 
consumer, small business and banking industry representatives) to exchange of views 

on:  



(a) banking issues; and 
(b) the effectiveness of this code.  

Whilst the commitments were made by the subscribing banks to customers, it seems 

from submissions, and comments previously made by FEMAG, that these commitments 

were not all carried out in good faith.  

The ABA commissioned Jan McClelland in late 2007 to carry out a review under clause 
5 of the code. In its media release dated 21 December 2007, the ABA stated: 

The code sets out the banking industry's key commitments and obligations to 

customers on standards of practice, disclosure and principles of conduct in 

relation to banking services. … McClelland outlined the process which will be 
followed in the review:  

1. Consultations will be held with interested stakeholders [including]… banks, 

consumer groups, other interest groups, regulatory bodies and other 

interested stakeholders; 
2. Then an Issues Paper will be produced which outlines draft recommendations 

on changes to the code;  

3. Further consultation will occur on the Issues Paper with interested 

stakeholders; 
4. A report with recommendations about what changes are considered 

necessary and reasonable for the code will be completed mid-year, 2008. 

McClelland is reported to be an experienced reviewer as she has previously 
headed Government Reviews in NSW into the Consumer, Trader and Tenancy 

Tribunal, NSW Government Recruitment, Mine Safety, Police Education, Road 

Safety Education, Business Planning and Corporate Governance, and Shared 

Services, Asset Management and Procurement. … [and] was the former NSW 
Director-General Education and Training and Managing Director of the NSW 
TAFE Commission… In 2005, Ms McClelland was Chair of the Australian 

Consumers Association now known as CHOICE.442  

There were a series of ‘Key Considerations’ that the ABA required McClelland to review 
and these included:443 



• In conducting the review the reviewer is to have particular regard to  the 
provisions of clause 5 of the code 

• Clause 2.1 (a) of the code concerning banks continuously working towards 

improvement in standards of practice and service in the banking industry;  

• The provisions of comparable industry codes and other self regulatory 

arrangements including the Electronic Funds Transfer code of Conduct; 

• Changes which have occurred in the legal and regulatory environment since the 
last review of CBP; 

• Consistency with other self regulatory initiatives and formal regulation; 

• The principle of certainty of contract between bank and customer; 

• The requirement of banks to act in accordance with prudential standards 

necessary to preserve the stability and integrity of the Australian banking system. 

McClelland’s scope of review required her to report with recommendations on:444 

• Generally how the code has operated since its last review and the perception of 
the code among community, consumer, industry, regulatory and political 

interests; 

• Means for addressing any interpretation or comprehension difficulties by banks or 
customers in relation to the provisions of the code; 

• Means for addressing compliance difficulties, including significant competitive 

disadvantages, that banks have in conforming with the code; 

• The structural, organisational and operational aspects of the relationship between 

internal complaints handling, external dispute resolution and monitoring of banks’ 

compliance with the code 

The inclusion of Key Commitments in the 2004 code seemed to reflect a real and 

accountable commitment on the part of bank parties to raise standards of practice by 

seeking the trust and confidence of consumers. In many ways, FEMAG indicated that 
this trust could be abused as a result of the Association’s constitution and its effect on 

the Committee’s inability to carry out its code duties.  



Hence, the task to be undertaken by McClelland was considerable and this chapter will 

raise awareness of ambiguities and flaws in the current monitoring and dispute 
resolution practices that have evolved as a result of the competing provisions of the 

Association’s constitution and the code.  

B. OBSTACLES IMPLEMENTATING 2004 CODE 

1. Poor Communication between Banks and Customers 

In the submissions provided to the McClelland Review, the Committee evidenced poor 

communication between the banks, their customers and their customers’ 

representatives as a major impediment to implementation of the code. Examples of poor 

communication included failures to respond to customers’ correspondence in a timely 
and effective manner, and failures to disclose relevant banking information in an 

accessible form.445  

2. Inadequate Use of Dispute Resolution Mechanisms  

McClelland Review submissions reveal that many banks and financial institutions had 
trouble distinguishing between the compliance-monitoring role of the Committee and the 

dispute resolution function of the BFSO/ FOS.446 The code vests monitoring and 

investigatory powers to the Committee in order to make determinations of compliance 

however individual resolution of disputes (for example, compensation for overcharging 
fees), if not handled to the customer’s satisfaction by banks’ internal dispute resolution 

(IDR) mechanism, should be referred to the BFSO’s external dispute resolution (EDR) 

function. Both the BFSO and the Committee can also determine whether there are 
systemic breaches of the code, and refer unresolved concerns to ASIC.447  

There have been suggestions that in some cases, complaints that should have been 

guided through the bank’s IDR were alleged by banks to not be a breach of a banking 

service as defined in clause 40 of the code, thereby providing an avenue for banks to 
intentionally remove most code complaints from the Committee’s jurisdiction. The lack 

of a definition in the code for the word ‘complaint’ and the application by subscribing 

banks’ of their Association’s constitution may be responsible for this confusion.  



3. Failure to Report Breaches 

Concerns were raised that ‘banks rarely, if ever, admit to a breach of the code; they 
simply make a commercial decision not to pursue the matter’448 when resolving disputes 

through either IDR or EDR mechanisms, even when customers are awarded 

compensation. During the McClelland Review, Nicola Howell noted: 449 

there is no requirement for the bank to acknowledge that a problem occurred; or 

to implement systems to rectify the problem.  

As will be demonstrated, the lack of clarity in regard to code breaches and the fact that 

the Committee’s investigatory powers are undermined by the existence of the 

Association’s constitution restricts the Committee’s ability to exercise its powers under 
the code, yet would seem responsible, in part, for any structural inadequacies.  

Jan McClelland’s Final Review  

a. Submissions in Response to the Issues Paper 

In response to the Issues Paper, 24 further submissions were sent to McClelland that 
are set out in the 2007-08 Review of the code of Banking Practice website.450 Half of 

these submissions were received from parties who apparently had no access to the 

FEMAG Report in 2005 or the Association’s constitution. This report will look behind 

comments made by parties who would likely have considered the FEMAG Report and 
had an understanding or access to the Association’s constitution.  

(i) CARE Financial Counselling Service Inc – 24 June 2008 

Care Financial Counselling Service Inc (CARE) is a corporation established to assist 
people on a low to moderate income who are experiencing financial difficulties.451 On 24 

June 2008 Carmel Franklin, acting director of CARE wrote to McClelland and expressed 

a view that the corporation intended to contribute to the joint submission by Nicola 

Howell on behalf of Consumer Advocates.  

Franklin previously presented views of the Australian Financial Counselling and Credit 

Reform Association and Care Financial Counselling Service to McClelland which were 

supportive of the code providing the industry confirms that it takes its obligations set out 



in the code seriously. Franklin also stated that CARE strongly opposed any watering 

down of protection afforded by banks to guarantors.  

CARE states that it ‘supports the views that there must be a clear distinction between 

external dispute resolution and code compliance and monitoring:452 

We see the current recommendations in the Issues Paper to be a significant step 

backwards, that if implemented would undermine the quality and credibility of any 
monitoring process.  

CARE Director, Tennant,453 was a Committee member during this period,454 appointed 

under clause 34(a)(1) of the code as the consumer representative on 1 April 2004.455 

He remained in that position until shortly after McClelland published her Final Report on 
16 December 2008456  and was replaced by Nicola Howell in January 2009. Tennant 

presented the CARE Director’s report and Carmel Franklin, the Client Service 

Coordinator’s report. When CARE presented its submission to McClelland, it was a 

participant in the Nicola Howell report. At the same time, CARE, Tennant and Franklin 
were seemingly bypassed important matters raised in the submissions presented by the 

Committee to McClelland on 11 March 2008, when Tennant was still the consumer 

representative member of the Committee.   

At about the time CARE submissions were presented to McClelland, its 30 June 2008 
Annual Report notes the following were Board Members: 

• Elizabeth Grant, Chairperson 

• Timothy Johnstone, Secretary 

• Ruth Mackay, Treasurer 

• Malise Arnstein, Committee Member 

• Ian McAuley, Committee Member 

• Nick Seddon, Committee Member 

• Kris Sloane, Committee Member 

(ii) The CCMC (the Committee) – 29 July 2008 



On 29 July 2008, Tony Blunn AO expressed disappointment that many of the points 

raised in the Committee’s submissions were not considered in McClelland’s Issues 
Paper.457 According to Blunn, ‘Where Committee views are referred to, their treatment 

does not reflect the weight of experience that supports them.’458 Blunn noted with 

concern that ‘relatively few of the submissions listed in Appendix B of the code Review 

Issues Paper are publicly available on the website’ and that ‘a number of sources 
referred to in the issues paper remain undisclosed.’459  

Blunn concluded that this is not common practice, unless non-disclosure has been 

specifically requested. Shortly after the McClelland final report was published on 16 

December 2008, Blunn resigned from the position of CCMC Chair in January 2009. 

(iii) Nicola Howell - Consumer Advocate – July 2008 

Nicola Howell is a well-known and widely regarded academic. Howell’s Joint Consumer 

submission was funded by the Consumer Advisory Panel of ASIC.460 While she has 

gained a strong reputation as a consumer advocate in Australia, it could be said that 
she failed to adequately address the issues of misleading and deceptive conduct arising 

from signatory banks allowing their promise to adhere to the code – itself part of the 

terms and conditions of the contract between the institution and their customer – to be 

restricted by the constitution. As noted above, the constitution effectively excludes 
customers from having complaints investigated through the IDR provision in clause 35 
of the code461 if the banks choose to invoke the opt-out provision in paragraph 8.1 and 

other provisions of the unpublished constitution.462  

Regardless of their status at law, these convoluted and undisclosed terms tie the hands 

of an ordinary person and small business when entering into a contract with well-

resourced banks by relying on an unpublished constitution to render the Committee 

impotent. In the joint Howell submission however, little or no emphasis is placed on the 
ineffectiveness of the code as a result of the Constitution.  

Howell was of the view that the Committee should be independent of the subscribing 

banks and of the FOS,463 acting as an independent compliance body.464  They 

suggested that the body responsible for compliance monitoring should be sufficiently 
resourced and empowered to make its own enquiries and reviews, in addition to 



responding to complaints.465  However, they mentioned the Association’s constitution 

only in a positive light: 

The constitution (and/ or other governing documents) and the code make it clear that 
individuals and organizations have the right to make complaints about code breaches 
directly to the CCMC.466  

However, despite acknowledging that ‘it is vital that consumers have access to a free, 

independent and effective dispute resolution service that has a clear mandate and 
capacity to resolve disputes’,467 the fact that the constitution restricts the Committee’s 

ability to perform its investigatory role with regard to unsatisfactory processing or 

resolution of such complaints is neglected.  

Following the 16 December 2008 Final Report presented to the ABA by McClelland, it is 
noted that Howell was appointed by the consumer representatives of FOS as the 

consumer representative on the CCMC Committee.468 When she was appointed on 14 

January 2009, Howell was fully briefed on the questionable principles and damages that 

might flow from the potentially untruthful code.  

At the time of this report, 20 months after her appointment, Howell has apparently made 

no public statements on the substantive issues raised by the earlier Committee despite 

being considered an expert in consumer affairs and customer protection and also the 

independent consumer representative on the Committee. 

(iv) CHOICE – 3 October 2008  

On 31 July 2008, CHOICE and the Consumer Action Law Centre presented 

submissions to the McClelland Review. Their submission endorsed the Howell views 

and dealt specifically with the issues regarding banks’ penalty fees. CHOICE had been 
the public face of the not-for-profit Australian Consumers Association and declares itself 

to be the number one advocate for consumers in Australia. It is noted however that the 

CHOICE submission failed to reinforce or champion the concerns raised by the 
Committee and question the limitations that the constitution imposes on the Committee. 

In its 6 March 2006 Charter, it notes CHOICE ‘is an independent non-profit, non-party-

political organisation established in 1959 to provide consumers information and advice 



and to promote and protect their interests.’469 They claim that they ‘exist to unlock the 

power of consumers’.470 With around 200,000 subscribers, they provide ‘unbiased 
product reviews, comparisons and consumer action.’471  

CHOICE sets provisions in its code of Ethics, including:472 

There are certain basic ethical values that underpin their role as directors of 

CHOICE. Councillors and will therefore: 

• Diligently apply themselves to the business of the Council with the level of 

skill and care expected of a director under the Corporations Act. 

• Act at all times with integrity and in the interests of the Association as a 
whole. 

• Avoid any situation of conflict of interest so far as is possible, and manage 
any conflict which cannot be avoided. 

• Not make improper use of information gained through their position as 

director. 

The other CHOICE officers are well-regarded public figures:473  

• Rachel Dixon (Deputy Chair) 

• Sandra Milligan 

• Ian Spight 

• Peter Bray 

• Frank Muller 

• Nicole Rich 

• Charles Berger 

• Bill Davidson 

• Nick Stace (CEO)   

Ms Jenni Mack, Chairperson, CHOICE and consumer advocate with expertise in 

consumer compensation schemes and good governance is also a director of the FOS 



and Chairs the ASIC Consumer Advisory Panel and was recently appointed to the 

Board of the Food Standards Australia and New Zealand.  In the mid-nineties, Ms Mack 
was Deputy Legal Ombudsman in NSW and NSW Judicial Commission member.474 

In this role, Ms Mack’s overarching responsibility is:  

to ensure that the Council properly fulfils its responsibilities... [and] that the 

Council fully utilises the knowledge and skill available to it. Inside the 
boardroom… to ensure [the] Council considers the right matters… properly, [and] 

comes to clear conclusions, and ensures decisions are implemented.475 

It seems paradoxical that the Chair of such an important organisation as CHOICE with 

an extensive background in consumer protection and corporate governance would not 
find the submissions presented by the Committee to McClelland on 11 March 2008 

worthy of further investigation. It is equally concerning that Mack, a consumer 

representative on the FOS, appointed Nicola Howell to the Committee in 2009 without 

requiring the ABA to further investigate the allegations made by the Committee in 2008.   

(v) BFSO/FOS – 4 August 2008 

The FOS replaced the BFSO and commenced its operations on 1 July 2008. Its function 
is to provide free dispute resolution services (emphasis added) for the financial services 

industry.476 The External Dispute Resolution (EDR) service provided by FOS is 
approved by ASIC477 and provides an alternative to litigation, with its jurisdiction 

covering disputes relating to the provision of a ‘financial service’. 478 However, the 

limitations placed on the dollar value of the disputes they can investigate means that it 
is incapable of investigating the wide ranging principles of the code. 

The FOS submissions to McClelland stated that its relationship with the Committee 

should be more clearly defined. It suggested that there should be a principal means of 

addressing consumer complaints outside the IDR process and ‘was concerned that 
there is an overlap between the functions of FOS and the CCMC, particularly in relation 

to the investigation of systemic issues.’479  



It is unclear whether the FOS is willing to perform a greater role in code compliance 

monitoring and complaints handling when suggesting the Committee might limit some of 
its powers under the code.    

The FOS Board on 1 June 2008 comprised:480 

• Michael Lavarch (Chairman) 

• Catriona Lowe (Consumer representative) 

• David Coorey (Consumer representative) 

• Jenny Mack (Consumer representative) 

• Brendan French (Banking representative) 

• Russell McKimm (Banking representative) 

• David Squire (Banking representative) 

• Denis Nelthorpe (Consumer representative) 

Auditor is Deloitte Touche Tohmatsu at 550 Bourke Street Melbourne.  

The FOS is governed by an independent board of consumer and financial industry 

representatives. The Board seeks expertise and advice from Specialist Advisory 

Committees drawn from FOS members and consumer organisations. The Board’s role 

is to monitor the performance of the FOS, provide direction to the Ombudsman on 
policy matters, set the budget and review the Terms of Reference including jurisdictional 

limits of the Ombudsman. The Board does not get involved in cases which come before 

the Ombudsman as that would prejudice the independence of the Ombudsman.481   

The Chair of the Board in 2009 was the Hon Michael Lavarch who is also currently the 
Executive Dean of the Faculty of Law at Queensland University of Technology. He is a 

former Federal Attorney General and Secretary General of the Law Council of 

Australia.482 

In light of the reported independence of the Ombudsman and the credentials of the 
Board and its Chair, the consumer and industry representatives should have required 



that McClelland thoroughly investigate and make a recommendation in respect of the 

issues raised in the 11 March and 29 July 2008 submissions of the Committee.  

 (vi) ABA – 6 August 2008 

The affairs of the ABA are managed by its Board which consists of the CEOs of the 

code subscribing banks. In earlier submission to the Issues Paper, the ABA raised 

challenges for the banking sector.483 It acknowledged that the potential weaknesses in 
the structure and in the governance processes of the Committee, and its relationship 

with the FOS and subscribing banks was critical to the credibility of the code.484  

The ABA however maintained that the Committee could not operate without an 

overarching structure of governance and suggested that the following principles need to 
be employed:485 

a) The CCMC must be accountable to an entity that is independent from the 

banks; 

b) The CMC and FOS must be guaranteed independence from the banks in the 
performance of their functions; 

c) The FOS and CCMC guarantee independence, one from the other;  

d) There must be a free flow of information between the FOS and the CCMC; 

e) There must be a common entry point into the FOS for consumers and their 
representatives to access dispute resolution and code compliance monitoring 

services.  

Given the intertwined relationship between the code subscribing banks, the ABA that 
published the 2004 code and the FOS who acted with the banks appointing Committee 

members since 1 April 2004, it has been the responsibility of the ABA members to 

establish the principles set out in their 6 August 2008 submission since they drafted the 

Association’s constitution.  

The ABA submitted that: 486 

• Both the CCMC and FOS needed to share a reasonable level of information 

to work effectively; 



• The Committee must be accountable to an entity that is independent from the 
banks and provides governance for the CCMC to discharge its powers under 

the code; 

• A common entry point is desirable between the CCMC and the FOS and 
would involve the FOS directing clients to the CCMC when the FOS is unable 

to resolve matters;  

• The description in the bank appointed member of the CCMC should be 
amended to make it clear the member is the representative of the code 

subscribing banks. 

It appears that in spite of the Committee’s concerns, there was no initiative by the ABA 

to investigate the relationship between the ABA and its directors, the subscribing banks, 
the FOS and its directors and the Committee. What does seem clear however is that an 

investigation into the concerns raised by the Committee might determine whether the 

bank parties control or seek to control consumer representatives who act to safeguard 

the rights of individuals and small businesses.  

(vii) ANZ – 8 August 2008 

The ANZ position in 2008 was not clear. It supported the recommendation to 

accommodate the Committee within the FOS in order to avoid multiple complaint 
gateways, duplication of investigations, and to provide access to data.487 However, the 

bank suggested that the current powers of the Committee to name non-complying 

banks are sufficient: 488 

the Committee has not used this power suggesting that compliance with the 
[code] has been good and/or this power has been a significant driver for banks 

to rectify non-compliance with the [code]… ANZ questions the need for the 

CCMC to be given additional powers when its existing powers have not been 

needed. 

This relies on an assumption that the Committee’s investigatory powers are sufficient to 

monitor code compliance and investigate code breaches. While ANZ raised definitional 
issues, particularly regarding the distinction between dispute and complaint (emphasis 

added) and the ambiguity faced by customers assessing available remedies,489 the 



bank failed to identify the link between the opt-out provision in paragraph 8.1 of the 

constitution which limits the Committee’s powers to investigate either complaints or 
code disputes.  

On 20 February 2004, John McFarlane, ANZ Chief Executive was also Chair of the ABA 

when the constitution was reported to have been drafted. In 2008-09, Michael Smith 

was ANZ’s Chief Executive and during this time he was also an officer of the ABA and a 
member of the body which appointed the Committee bound by the constitution.490  

During 2008-09, Charles Goode was Chair of ANZ Bank.491 

(viii) Westpac – 14 August 2008 

Westpac submitted a response492 to the McClelland Issues Paper on 14 August 2008 
that also seemed confusing. The bank supported the ABA’s submission that the 

Committee be integrated within the FOS due to the need for proper accountability for 

the Committee and the necessity for the long term viability of the code.493 The Westpac 

position seems aligned with submissions presented to McClelland by FOS and the ABA 
and, like these two bodies, took little or no notice of the serious concerns raised by the 

Committee in their 11 March and 29 July 2008 submissions.  

Westpac maintained that those areas of banking practice that fundamentally affect the 

rights of consumers were already regulated under statute, and that substantial penalties 
and other forms of remediation already exist for breaches of those laws.494 Westpac 

argued that subscribing banks were already subject to review and audit requirements 
under the Financial Services Reform Act (FSR) and the Uniform Consumer Credit code 

(UCCC), additional auditing powers were likely to be burdensome and duplicative.495  

On 20 February 2004, Westpac’s present Chief Executive, Gail Kelly, was CEO of St 

George Bank and during the period when the Association’s constitution was being 

drafted in 2003, she was Deputy Chair of the ABA, retiring on 29 August 2003.496 In 
2008-09, Kelly was Westpac’s Chief Executive and during this period was also an 

officer of the ABA and member of the body that appointed the Committee which were 

bound by the Association’s constitution.  



Throughout this period, Kelly was also an appointed of the Financial Sector Advisory 

Council (FSAC)497, a non-statutory body established in March 1998 to provide advice to 
Government on policies to facilitate the growth of a strong and competitive financial 

sector. Federal Treasurer Peter Costello stated: 

 Ms Kelly brings broad knowledge to the Council from the banking sector through 

her current position as Chief Executive of St George Bank, and has previously 
held senior positions with the Commonwealth Bank.498  

At the time of her appointment, it is also noted that fellow St George Bank Director, Ms 

Linda Nicholls was also a member of FSAC.499  

The Charter of the FSAC notes that its mission is to “provide advice to the Treasurer on 
policies that will maintain an efficient, competitive and dynamic financial sector, 

consistent with the objectives of fairness, financial stability and prudence.”500 

During this same period, the 2007-08 CCMC Annual Report notes that ‘for the first time 

the Committee has named a bank for serious non compliance with the code.’501  

In December 2007, Westpac advised the Committee that since July 2007 it had 

not been complying with subclauses 28.4(d) and 28.5 of the code in that it had 

not been providing specific information to a class of potential guarantors in 

relation to equipment finance guarantees. Despite having been formally advised 
of the seriousness with which the Committee regarded the breach and that it 
might be named, the Bank has indicated that it does not intend to remediate the 

breach or to take steps to prevent the breach reoccurring.  

In 2008-09, Mr Ted Evans AC was Chair of Westpac and Ms Gail Kelly was a Director 

of both Westpac Bank and St George Bank.502 

FURTHER REFLECTIONS503 

On 22 July 2008, the Committee commissioned Richard Viney to carry out an 

independent review of the activities of the CCMC under clause 34(g) of the code504. In 

PART E: RESOLUTION OF DISPUTES, MONITORING AND SANCTIONS, clause 

34(g) requires: 



The CCMC to arrange a regular independent review of its activities and to ensure 

a report of that review is lodged with ASIC, which review is to be initially held 
after the first year in which the CCMC operates and after which it is to coincide 

with the periodic reviews of the code [by the ABA]  

 Chapter VII of this report sets out the investigation principles and findings of the 

FEMAG Review which carried out the initial review of the CCMC in 2005505. Viney’s 
review in 2008, whilst it was the second CCMC review, was carried out simultaneously 

with the ABA’s McClelland review and Viney sent copies of his terms of reference which 

sought to answer a set of questions, invited submissions, obtained views of different 

stakeholders and held a number of discussions and interviews506. 

In carrying out his report, Viney had access to all of the submissions made public by 

McClelland in her Issues Paper and Final Report. In particular, he would have been 

required to investigate the concerns raised by the Committee in their 11 March and 29 

July 2008 submissions to the ABA. The Committee’s statements regarding the 
existence of the Association’s constitution that limited their powers, independence and 

authority will have been central to the Viney review presented to the CCMC and copied 

to ASIC.  

The questions in Viney’s terms of reference confirmed the existence of the constitution. 
For example, a question in Viney’s terms of reference was ‘[H]as the CCMC acted 

independently and appropriately with respect to its role under the code and its 

constitution?’507 Despite the lack of basis in the code for the constitution, Viney never 
questioned the legality of its existence nor of its lack of publication.  

Viney will have also considered the findings of FEMAG and noted the fact that in 2004-

05, the CCMC Annual Report noted there were only 19 written complaints alleging 

breaches of the code referred to the CCMC and the Committee only issued a 
determination in one case finding that a breach of the code had not occurred.508   

In a similar vein, Viney carried out his report as required by the Committee and 

managed to answer YES to the following questions: 

 
 



• Is the CCMC properly interpreting its role under the code? 

• Has the CCMC adopted an appropriate approach to monitoring compliance with 

the code? 

• Are the CCMC’s human resources adequate for the CCMC to fulfill its role?  

• Are the CCMC’s sanctions appropriate to its role? 

• Has the CCMC’s performance of its role lent credibility to the code as a self-

regulatory scheme?  

• Does the CCMC have an appropriate public profile?  

• Has the CCMC established an appropriate and beneficial relationship with the 

Banking and Financial Services Ombudsman? 

• Does the CCMC have adequate access to necessary information from 

stakeholders to assess bank compliance with the code?  

• Has the CCMC been appropriately accessible to stakeholders?  

• Have fair and transparent procedures for dealing with alleged breaches been put 
in place? Are these procedures being adhered to?  

• Does the CCMC have adequate systems for the collection, recording and 

processing of information about code compliance and alleged breaches?  

• Has the CCMC met its reporting requirements?  

• Has the CCMC acted independently and appropriately with respect to its role 
under the code and its constitution?  

• Has the Committee appropriately responded to the recommendations made in 

the first CCMC review?  

B. COMPLIANCE MONITORING ACTIVITIES AND TECHNIQUES 

Viney looked at three previous CCMC Annual Reports and had discussions with several 
consumer advocates to review the effectiveness of the Committee’s compliance 

monitoring activities and techniques. During the process he commented on the length of 

time taken to complete investigations. An experienced financial councillor who he met 
with and had referred a number of complaints to the Committee in the previous 12 

months, reported a ‘lack of appropriate sanctions available to the CCMC’ and that it 

seemed ‘very easy for the offending bank to advise that it had taken action to prevent 

further breaches’.509 



The CCMC Public Profile 

The Viney review in 2008 invited submissions from the following organisations to his 
review: 

Acting Chief Executive, CHOICE  

Director Compliance, Australian Securities and Investments Commission  

Chief Executive Officer, Australian Bankers Association  

Chief Ombudsman, Financial Ombudsman Service Limited  

Federal Minister for Superannuation & Corporate Law  

Federal Shadow Treasurer   

Chief Executive Officer, Council of Small Business Organisations of Australia  

Minister for Consumer Affairs, Victoria  

Minister for Fair Trading, New South Wales  

Attorney-General and Minister for Justice, Queensland  

Minister for Justice, Tasmania  

Chairman, Australian Securities and Investments Commission  

Chairman, Australian Competition and Consumer Commission  

Director Retail & Regulatory Policy, Australian Bankers Association  

Ombudsman – Banking & Finance, Financial Ombudsman Service Limited  

Federal Minister for Competition Policy & Consumer Affairs  

Australian Financial Counselling and Credit Reform Association  

Attorney-General, ACT  

Minister for Justice, Northern Territory  

Minister for Consumer Affairs, South Australia  

Minister for Consumer Protection, Western Australia510  

Viney concluded in his 2008 Review that he only received two formal submissions and 
did not state which of the above partiers provided the submission. Again, it is difficult to 



appreciate how much community acceptance he would have received had the above 

organisations been briefed on the constitution that sits under the CCMC since 2004.  

BANKERS RETAIN CONTROL511 

The circumstances which followed the GFC and Australia’s role in Asia are relevant in 

the report. What is evident is that on 16 October 2010, the ABS reported Australia’s 
population was (about) 22,491,330512 and that the ATO reported the number of small 

businesses in Australia totalled 2.4 million513. As such, the events which followed the 

1991 Martin Report have significantly affected the rights of millions of bank customers 

contracted to the 12 major Australian banks.  

The ACCC rated independence in the context of accountability; ‘Accountability is an 

important aspect of any voluntary industry code of conduct … fairness and transparency 

must be maintained amongst code signatories, consumers and the public at large.’514 

During 2008-09 despite the large number of bank customers and businesses, there 
were only 6,731 new disputes lodged with the FOS515. During the same period there 

were 11 determinations only carried out by the CCMC516 and this was up from nine (9) 

determinations reported during the previous year.  

 By any standards, the millions of dollars spent by the Federal Government to provide 
an industry that allow banks to compete successfully whilst protecting the rights of 

individuals and small business customers is flawed. Later in this report there will be a 

discussion on how the 12 major banks orchestrated their lopsided approach to 

monitoring customer complaints and providing effective dispute resolution.  

Bankers’ Voluntary Code  

The ACCC rated independence in the context of accountability; ‘Accountability is an 

important aspect of any voluntary industry code of conduct … fairness and transparency 
must be maintained amongst code signatories, consumers and the public at large.’517 

The ABA agreed that the independence of the CCMC from subscribing banks was 

critical to the credibility of the code however, they argued for some form of overarching 

governance of the CCMC. The ABA objected to the proposal by the CCMC that it 



should be constituted by charter (instead of the constitution) and explained that the 

proposal ‘did not meet the fundamental principles of independence or governance.’518  

Consumer advocates wanted the governance arrangements for the CCMC to establish 

independence of the CCMC from subscribing banks and the FOS. They recommended 

that the CCMC and FOS remain functionally separate bodies.519 

The ACCC also criticised the lack of sanctions of the code that ‘simply provides in some 
circumstances a [bank] in breach of the code may be named in the report of the 

CCMC.’520 The ACCC wanted stronger sanctions for non-compliance with commercial 

significance.521 In the view of the ACCC, sanctions should reflect the nature, 

seriousness and frequency of the breach.522  

The ABA seemed to support this McClelland’s report was silent on the CCMC 11 March 

2008 issues paper. This ensured ambiguity within the code and the Association’s 

constitution continues while the CCMC’s limited powers to monitor and investigate all 

complaints brought to them, as intended by the code (but not fulfilled) continues.  

THE IMPAIRMENT OF CUSTOMER LOANS SUBMISSION 61-
ATTACHMENT 2523 

Australian Banking Code 

The Impairment of Customer Loans Submission 61- Attachment 2 Australian Banking 

Code (Attachment B) states: 

“The following claims are reviewed in this document: 

A)  Are the subscribing banks’ contracts binding? 

B)  Were the statements made by the subscribing banks and its association 

misleading? 

C)  Was the conduct of the subscribing banks similar to that of Bank of 

America? 

The evidence referred to here, notes: 



A)  It was reported that there were 2.5 million complaints. 

B)  The Code Compliance Monitoring Committee only investigated 30 
complaints per year. 

C)  Documents published by the senate banking inquiry in 2010, would have 

been accessed by the regulators. 

D)  A public inquiry into banking practices would find there were many 
examples where subscribing banks took customers to court for breach of 

contract while the bank was silent on its policies. 

This paper reveals that the relationship between the subscribing banks and their 

customers is unconscionable and unfair. 

Having access to all four documents, which includes the constitution, makes it 
clear that publications presented by the subscribing banks and their agency the 

Australian Bankers’ Association to the media are misleading. Further, there is 

evidence that the subscribing banks’ contracts with individuals and small 

businesses promote a commitment to investigate all complaints and a dispute 

resolution package that does not exist. 

Upon reviewing the Bank of America case, reported widely in August 2014, there 

is evidence of fraud by banks in the developed world that is becoming more 

vigilantly investigated and fiercely prosecuted. Corrupt practices are now 

receiving significant penalties. While this has not yet happened in Australia, this 

may well be the result of the banking sector being poorly regulated. 

This paper notes that the relationship between subscribing banks and customers 

has been damaged by the failure of regulators to prosecute banks that have 

breached part of the APRA, ASIC and ACCC Acts. 

The decision by legislators to allow banks to be self-regulated has no justification 

based on the research in this paper.” 

 



CCMC Annual Report Information 2013-14 

33 Investigations received in 2013-14 with 4 concerning small businesses (and farmers) 

28 Investigations finalised with 2 by determination524 

 
  



BANKING IN AUSTRALIA: 
UNREGULATED AND UNPROTECTED525 

The Impairment of Customer Loans Submission 61- Attachment 1 ‘Banking in Australia 

Unregulated and Unprotected’ states: 

“Part I 

Presents a brief history of recent developments in regulation in the Australian 
finance industry. Highlights how demands for greater consumer protections with 
simultaneous pressure for deregulation of the finance sector led to the rise of 
self-regulation and the Code of Banking Practice. 

Part II 

Focuses on the Financial Ombudsman Service, highlighting the private 
company’s inability to provide an effective external dispute resolution 
mechanism, as proscribed by the Code of Banking Practice. 

Part III 

Evaluates the Code Compliance Monitoring Committee, the body tasked with 
monitoring the Code of Banking Practice. Describes this organisation’s inability 
to protect consumers from abuse of power by code-subscribing banks. 

Part IV 

Covers the unfair provisions in standard form contracts. Describes how these 
contracts entrench the unequal relationship between banks and their small 
business, farmer, and individual customers. 

Part V 

Links the weakness of the Code of Banking Practice, the Code Compliance 
Monitoring Committee, and the Financial Ombudsman Service with systemic 
flaws in the self-regulation regime of Australian banks. It asks whether the 
practices of leading banks constitute criminal behaviour. 

Part VI 

The final part of this report includes needed reforms to the financial industry 
regulation system and asks whether the practices of the leading banks and 
bankers constitute criminal behaviour. 

 



 

PART I 

Roadmap to Deception: Evolution of the Code of Banking Practice 1993 to 2015 

Consumer allegations of abuse by the Australian banking sector in the 1980s 

and 1990s led the Federal Government to implement a system of self- 

regulation in the Australian financial sector. A product of this system, the Code 

of Banking Practice was born in 1993. The Code was designed to protect 

consumers and ensure a competitive but fair banking system in Australia. 

However, the Code is today not the mechanism that the government’s 

Campbell and Martin reviews envisioned. Since the Code came into force in 

1996, Banks have misled the public, weakened consumer protections, and 

abused their power over their customers. 

This chapter presents the unconscionable evolution of the Code of Banking 

Practice in Australia from the period 1993 to present. 

Recent History Banking Regulation 

The 1981 Australian Financial System Inquiry, titled the ‘Campbell Report’, found 

that the Australian government was inappropriately intervening in the financial 

services industry. The report recommended that the government pull back from 

intervention in the operation of financial markets, and that it should instead implement 
high prudential structural standards. This—the report found—would help create a 

competitive but stable financial system.526 

The report emphasized the high cost to consumers of seeking redress for breaches 

of these protections, also recommended the creation of industry-based alternative 
dispute resolution schemes. The inquiry found that this would give financial 

institutions flexibility to operate in a free market whilst protecting individuals and 

small businesses.527 

Martin Committee 

The Campbell Report’s recommendations on consumer protections were not 

implemented and as the pace of banking deregulation increased in the following 

decade, customer allegations of abuse by financial institutions mounted. The Federal 



Government responded by commissioning the 1991 Martin Committee on Banking 
and Deregulation. In its report, “Pocket Full of Change”, the Martin Committee 
endorsed the findings of the Campbell Review and recommended the creation of “a 

code of banking practice, contractually enforceable by bank customers and subject to 

ongoing monitoring”.528 

The Committee also recognized that the cost of holding banks to account for 
breaches of consumer protections through the court system was prohibitive to bank 

customers. In response, the committee recommended the creation of alternative 

dispute resolution schemes that would enable bank customers to have their disputes 

arbitrated cheaply, quickly, and fairly outside the court system. The result was the 
creation of the 1993 Code of Banking Practice, (the Code), which came into effect in 

1996 and has been subsequently revised three times, most recently in 2013. 

The Code 

The Code is described by the Australian Bankers’ Association (ABA) as the “banking 

industry’s customer charter on best banking practice standards”.529 The Code 

compels banks to create alternative dispute resolution schemes and all disputes, the 

Code outlines, are to be investigated. 

However, through amendments in 2003 and 2004, the Code has become a vehicle 
for deception, allowing the major banks to mislead their customers while claiming to 

protect consumer rights. 

‘Viney Review’ 2000 

In May 2000 the Australian Bankers’ Association (ABA) appointed Richard Viney to 

conduct an independent review of the Code.530 In conducting the process, Mr Viney 

sought submissions from governmental and industry bodies, as well as consumer 

representatives, on suggested changes to the Code, before making   his   final   
recommendations   to   the   ABA. These recommendations – outlined in the Final 

Report, released in 2001531 – resulted in the new Code being drafted and launched by 

the ABA in August 2003.532 



Binding Code 

The General Standard Terms533, the Facility Agreement534, the original 1993 version 
of the Code535, ABA director David Bell 536,537, all stated the code’s contractual 

enforceability.  

Indeed, although the National Australia Bank (NAB) has appealed its ruling, the 

Supreme Court of Victoria recent confirmed that the Code is a legally binding 
contract between banks and their customers in National Australia Bank Limited v Rice 

[2015] VSC 10.538 While the Code has been accused of using ambiguous and 

misleading definitions of terms, obscuring the banks’ obligations under the Code, it 

appears clear that the Code is contractually binding between banks and their 
customers.539 

PART II 

The Financial Ombudsman Service: Unable and Unwilling 

The Financial Ombudsman Service (FOS), in its role as regulator, has failed to 

protect consumers from dishonest bank practices. 

This section outlines the lack of independence and transparency of the FOS as 

well the stringent restrictions placed on its arbitration powers. 

Financial Ombudsman Service 

The Financial Ombudsman Service (FOS) was created to provide the external dispute 
resolution service.540 In many cases, the FOS does provide a forum to resolve 

consumer complaints or disputes quicker and cheaper than the formal legal system; 

however, there are continuing issues surrounding the independence of the FOS and 

its effectiveness in resolving those disputes. 

FOS is not independent 

Australian banks play in funding, staffing, and setting the Terms of Reference for the 

FOS. The FOS does not disclose to the public that directors can be employed by the 
very banks it is tasked to regulate and investigate. This situation has led to allegations 

that Australian banks have an unfair influence over the complaints that are put to the 

FOS. This ultimately compromises the FOS’ objectivity and independence.541 



Unaccountable Ombudsman 

As a private company, the Financial Ombudsman Service Limited is unaccountable 
for its decisions. As was ruled in Mickovski v Financial Ombudsman Service Limited 

& Anor [2012] VSCA 185, FOS decisions cannot be subjected to judicial review.542 

As a result, a complainant is left with no avenue for redress even if the FOS rules 

incorrectly or unfairly in its arbitration of a dispute.  

Financial Limitations 

As outlined in its Terms of Reference, the FOS is restricted to assessing disputes 

in which the applicant’s claim is $500,000 or less, although this amount is increased for 

a credit facility of up to $2,000,000. As a result, the loans of many small 
businesses, farmers, and individual customers—especially concerning real estate 

mortgages and leases—are prevented from accessing the services of the FOS. 

In addition, it is limited to awarding compensation of $309,000 or less.543 Therefore 

the FOS is unable to ensure consumer protections in Australia. 

PART III 

The Code Compliance Monitors: Toothless Tigers 

The CCMC, the second pillar of Australia’s financial regulatory system, is 

severely restricted by a hidden constitution, which both limits its authority to 

investigate complaints, and ultimately deceives and misleads bank customers. 

This section highlights that even in the limited cases in which the CCMC has the 

authority to act, its authority is so restricted as to be largely ineffectual. 

Code Compliance Monitoring Committee 

The Australian Bankers’ Association expressed their preference for: 

“An independent, well-resourced code-monitoring agency with a capacity to impose a 

range of effective sanctions for code breaches”.544 

The NSW Government agreed that “Compliance with the Code should be able to be 

independently double-checked, and not rely entirely on the bank’s self-

assessment”.545 



The Australian Consumers’ Association criticised the 1993 version of the Code for 
lacking of sanctions in the Banking Code.546 

In the face of this criticism, the CCMC was formed, appointed and funded by 

subscribing banks and the banking industry body, the Australian Bankers’ 
Association. The CCMC was intended to investigate and ‘name and shame’ banks 

that breached the Code.547 However, despite promises otherwise, the CCMC does 
not protect consumers as its ability to investigate and impose sanctions on banks 

for code breaches is severely limited. 

Dismal Record 

The CCMC, in its 2014 annual report, states that in the 2013-2014 financial year, 
the 18 banks that adopted the Code investigated 1,099,272 disputes, under their 

internal dispute resolution schemes. Of these disputes, the banks reported to have 

found that they had breached the Code only 5,762 times.548 This number is simply 

too low to warrant the view that the banking regulatory system in Australia adequately 
protects its customers. 

The lack of protection afforded to small businesses and individuals can be further 

blamed on two main factors; firstly, bank customers are not adequately informed of 

their right to take complaints to the CCMC, and secondly, the constitution of the 
CCMC, hidden from the public, seriously restricts the cases which the CCMC can 

investigate. 

Unknown Monitor 

The CCMC, in its 2014 Annual Report, stated: 

“The small number of allegations received from consumers and small businesses for 

investigation each year remains a concern”. 

Of the 1,093,510 disputes lodged with code-subscribing banks, only 42 were referred 
to the CCMC. Meanwhile, the CCMC reports that there were only 4,854 visitors to 

its website in 2013-14. With regard to these figures, it is clear that the CCMC and its 

compliance functions lack public awareness.549 

One of the major causes of this is that the Code does not require banks to inform 

customers of the CCMC’s existence, or of their right to lodge breaches of the Code 



and complaints with the CCMC. As a result, the major banks in Australia only 

publicise customers’ right to lodge complaints with the CCMC in an extremely minimal 
way.550 It is of no surprise, then, that the CCMC does not receive more complaints. 

CCMC’s Wicked Constitution 

Clause 34(b)(ii) of the Code notes that CCMC’s functions are: 

“To investigate and to make a determination on, any allegation from any person that 

we have breached this Code.551 

This constitution under which the CCMC is operated was first made available to the 

public in until July 2012, and then it was only to a group calling itself the JMA 

Parties. 552 Under it, the CCMC’s powers to investigate are seriously restricted. 

Clause 8.1 of the Constitution restricts the CCMC from investigating a dispute, if: 

(b) the CCMC) is, or becomes, aware that the complaint: 

 (i) is being, or will be, heard…by another forum. 553 

Thus, where a dispute is, or will be, heard in another ‘forum’, the CCMC no longer 
has the power—or the responsibility—to consider the complaint. 

For the purposes of Clause 8.1, a ‘forum’ is classified as: 

“Any court, tribunal, arbitrator, mediator, independent conciliation body, dispute 

resolution body, complaint resolution scheme (including, for the avoidance of doubt, 

the BFSO scheme) or statutory Ombudsman, in any jurisdiction. 554 

This means, that where a bank chooses to escalate a complaint to another ‘forum’, 

the consumer is stripped of the right to have the matter referred to the CCMC. Further, 
as the constitution is not disclosed to the customer, they surrender this right 

without being informed that this is the case. 

Further Restrictions 

Further restrictions placed on the CCMC by its constitution were highlighted in its 
submission to the independent review of the Code in 2007-08. 

Specifically, the CCMC members revealed that its ability to “name and shame” banks 

who breach the Code is limited, since it must receive approval from the ABA Chair 



before making any public statements, other than in its annual report.555 The CCMC 
also noted it can only name banks, which have repeatedly breached the Code and 

failed to rectify issues raised by the CCMC. This significantly undermines the core 

role of the CCMC as envisioned by the Martin Review.556 

The CCMC has also questioned the authority the ABA Chair has over its funding, 

and the fact that – due to budget constraints – its annual reports have very limited 
circulation. 

Constitutions Becomes Mandate 

In 2013, the ‘CCMC Mandate’ replaced the constitution. Unlike the constitution, the 

mandate has been made publically available. Little appears to have changed 
however, and the CCMC is still restricted in investigating complaints. 557 

PART IV 

Unfair Contracts 

Standard form contracts in Australia are unfair: with them banks abuse their 

disproportionate power with small businesses, farmers, and individual 

customers unable to seek redress. 

This chapter outlines these unfair contract terms. 

 

Retaining Unfair Contracts 

Beyond the issues raised by the restrictions placed on the FOS and the CCMC, 

significant problems exist in the terms set out by standard form banking contracts.  

Banks can use ‘constructive default’ to deliberately engineer a customer’s default. 

This was done by lowering their assessed value of a security, thereby raising the 
loan-to-value ratio and impairing the loan. 

This concern arises due to the definition of ‘default’ and the banks’ ability to conduct 

their own property valuations under the General Standard Terms (Annexure B).558 

As a result, Australian banks are legally allowed to re-value a secured property at the 

customer’s expense. If the valuation shows that the secured property has fallen in 



value since the loan was agreed, then the bank has the right to default the customer 

and demand full payment of all amounts owing. This is known as a ‘non-monetary 
default’. As a result, even if a customer has made all repayments on time and in full, a 

bank has the right to call in its loan if the “saleability” of the held security falls at any 

time below its initial level. The consumer cannot challenge the default, nor has the 

right to challenge the valuation on which the bank has relied. This is the case 
where the valuation is wrong, as outlined in section 9.4. 

Furthermore, where a bank defaults a loan, leading to the forced sale of secured 

property, numerous cases report property being sold at values far below the 

valuations. In particular, Australian banks have been accused of selling farms in 
default during periods of drought, resulting in sale prices that do not reflect the true 

value of the property. 

The 2014 Financial System Inquiry, the Murray Review, raised these issues, calling 

on government to extend unfair contract term protections to small businesses.559 

Even with these changes, it is clear that with their standard form contracts, the major 

Australian banks are abusing their power against small businesses, farmers, and 

individual customers due to power imbalance. 

PART V  

A Complicit Government 

Despite the various independent reviews both conducted on behalf of, and 

submitted to, government on the self-regulated system of banking in Australia, 

state and federal governments have failed to act on the recommendations made. 
This section describes how in failing to address the key problems with self- 

regulated banking in Australia, the government has been complicit in a range of 

unconscionable practices. 

Failure Self-Regulation 

Whether looking at banking regulation, disclosure, or standard form contracts, the self-

regulatory system in Australia for the finance industry has failed. Governments or all 

political persuasions, both state and federal, have not adequately protected 



consumers from being abused by dishonest and unconscionable actions by the 

banks. 

Murray Review 

In 2014, the Financial Systems Inquiry (the Murray Review) outlined severe 

problems with the current banking system in Australia. Many of the review’s 

subsequent recommendations concerned inadequacies in the self-regulatory system, 
recommending the government act to strengthen consumer protections. In particular, 

‘non-disclosure’ and regulatory weakness were key themes of Recommendations 21 

and 22. 

Non-Disclosure and Banking Regulation 

‘Non-disclosure’—so states the Murray Review—and the danger arising from 
consumers committing to contracts “they do not fully understand” are critical issues 

in Australian banking.560 Recommendation 21 criticised the existing regulatory 

framework for relying too heavily on disclosure by banks and banks providing adequate 
financial advice to consumers. 

The major Australian banks clearly did not fully disclose the nature of the self- 

regulatory system to customers. The CCMC largely unknown by consumers and is 

severely restricted in its investigations and censuring powers by a constitution only 
recently made public after a decade of secrecy. The FOS is purported to be an 

independent company when it is, in fact, a private company run, staffed, and funded 

by the major Australian banks. The Code is filled with ambiguous and unclear terms 
and definitions despite its commitment to ‘plain language’. Consumers falsely believe 

they are protected from banks abusing their power. 

The inquiry further suggested that government amend the law in order to ensure 
that regulators can “enforce action against conduct causing consumer detriment” 

before a “demonstrated or suspected breach of the law” has occurred.561 Such 

amendments would give regulators preventive powers under government legislation, 

as opposed to this intervention power merely being afforded to ASIC following 

suspected breaches of the Code.562 

The Review further encouraged increased regulator accountability through the creation 

of a new ‘Financial Regulator Assessment Board’, designed: 



“To advise Government annually on how financial regulators have implemented their 

mandates”.563 

This formal mechanism would allow government: 

“To receive annual independent advice on regulator performance, and strengthen the 

accountability framework governing Australia’s financial sector regulators”.564 

In turn, the Review’s recommendations would increase the accountability of both the 
financial institutions and their regulators, thus insuring accountability at a more 

systemic level. 

Government Inaction 

These recommendations clearly resonate with the current self-regulatory system of 
the finance sector. However, despite these recommendations, the government and 

regulators are yet to adequately require banks to protect the rights of their customers 

in the manner recommended more than 30 years ago with the Campbell Report. 

Governments, both federal and state, have failed to protect Australian bank customers. 

Indeed, despite the apparent inadequacy of ASIC, the Australian state governments 

agreed to reduce regulatory powers against banks by transferring the responsibilities 

of state-based regulators to federal regulators. In NSW this result in the NSW Fair 

Trading regulator having its authority over the finance industry passed on to ASIC. 
Whether through a lack of understanding or concern, the Australian State 

Governments have been complicit in creation of the regulatory system so strongly 

criticised by the Murray Review. 

Extending Unfair Contract Term Provisions 

In accordance with the 2014 Murray Review, Federal Treasury recently released its 

proposed extension to existing unfair contract term provisions to include small 

businesses as well as individual consumers. 

However, the Tasmanian Small Business Council (TSBC), in its submission in relation 
to the proposed extension, stating the proposed changes are “ insufficient to address 

the issues that have arisen from the misuse of market power by large businesses”565, 

i.e. banks. 



Despite “such misuses by large business and financial institutions” being widely 

reported in the media, the proposed changes are simply not adequate. 

Thus, while appearing to act on the recommendations made in the Murray review by 

amending the legislation, there are two major limitations placed on the definition of 

“small businesses”, which mean that government still fails to protect small businesses. 

Firstly is the fact that the proposed legislation: 

”Restricts the definition of a small business to such an extent that the unfair contract 

term protections will cover only the smallest contracts of the smallest businesses.”566 

This is done by introducing financial limits on the ASIC Act’s definition of small 

business contracts, to include only those contracts of $100,000 to $250,000.567 This 

means that mortgages, most leases and the vast majority of farming contracts in 

Australia will not be given the necessary protection by the proposed legislation 

changes, as recommended in the Murray Review. 

Secondly, is the limitation placed on the definition of small businesses to mean 
those businesses that employ less than 20 people? This, the TSBC believes, “fails 

to take account of the nature of small businesses in Australia”, and therefore does not 

protect the majority of small businesses many of which employ more than this amount 

on a casual basis.568 

By significantly narrowing the definition of “small businesses”, the proposed 

extension of unfair contract term protections to small businesses in fact does very 

little in actually providing much-needed protection for small businesses and 
individuals. Instead, the changes are an attempt by the government to appear as 

though addressing those problems identified in the review, without actually providing 

the protection recommended by the Murray Review 

Wilkie Bill 2012 

Despite widespread government inaction in the face of banking abuses, there have 

been some attempts at reforming the bank regulatory system.  The Wilkie Bill, 
formally the Banking Amendment (Banking Code of Conduct) Bill 2012, proposed a 

number of legislative changes to the Banking Act 1959, aiming to change the 

nature of banking self-regulation in Australia. The Bill, if it had been passed, would 



enshrine into legislation the promises made under the Code, formally holding banks 

to account for breaches. Among the most important clauses in the Bill is section 
36A(1), which would insert into the Banking Act the stipulation: 

(1) “The Minister must, by legislative instrument, make the Banking Code of 

Conduct (the Code).”569 

Further, section 36B would compel the Australian Prudential Regulation Authority to 
handle customer complaints, where a bank “has failed to comply with the Code in 

dealing with their customers”.570  

Once APRA accepted the complaint, it would be further bound to investigate the matter 

under section 36C. Section 36D of the Bill would provide APRA with ‘name and shame’ 
powers far beyond those currently held by the CCMC. It would allow APRA to publically 

name a bank that has failed to comply with the Code, by publishing the business name 

of the banks:  

(a) on a website managed by APRA; and 

(b) so that the publication is available throughout Australia in a newspaper”.571 

The Bill would further protect the Code from amendments and alterations by banks in 

pursuing their interests, as section 36F would prevent the Minister by law from 

amending the Code: 

“Without consulting persons or bodies that the Minister is satisfied represent the 

majority of: 

(a) Australian customers of ADIs [banks], other than business customers; 

(b) Australian small business customers of ADIs; 

(c) ADIs.” 572 

The Code would have to be reviewed “at least every 3 years”.573 In doing so, this 

would put the onus of enforcement on an independent statutory body, rather than 
the FOS—a private company—or the CCMC—an ineffective tool severely restricted 

the Australian Bankers’ Association. 

Both state and federal governments have accepted—particularly following the 

Financial Systems Inquiry in 2014—that the self-regulatory system in Australia does 



not sufficiently protect consumers and provide avenues for redress for breaches 

under the Code. However, successive governments continue to fail to introduce the 
necessary legislative amendments, such as the Wilkie Bill, that would protect the 

rights of individuals and small business. 

In light of these facts, it is clear that the state and federal governments, the banking 

regulators, as well as the FOS and CCMC, have all played a part in the misleading 
and deceptive conduct of the major banks against their customers. 

By failing to provide adequate protection either under legislation or by the state 

and federal regulatory bodies, and by failing to address issues regarding penalties and 

avenues for redress for breaches of the Code, the government has assisted in 
creating a code of practice that provides merely the facade of consumer protection. All 

the while, the leading banks continue to profit at the expense of their small business, 

farmers, and individual consumers from dishonest and unconscionable practices. 

PART VI 

Conclusions: 

This chapter outlines the reforms required to ensure a more fair and just 

banking system in Australia. 

Reform Needed 

There is a range of essential reforms that are vital to ensuring that the self- 
regulated banking system in Australia digresses from the dishonest period of banking 

practices that has plagued the last decade. 

Firstly, it is essential that legislation like the Wilkie Bill (2012) be re-submitted to 

parliament and enacted into law, to ensure individuals, small businesses and 
farmers are afforded protection under Australian law. 

Secondly, effective regulation needs to be introduced by the current industry 

regulators, including ASIC, APRA, and Treasury, to ensure that there are 
appropriate checks and balances in place to monitor the conduct of banks towards 

their customers. 



Thirdly, in implementing effective legislation and regulation, banks that act 

dishonestly must face punishment, by way of enforceable penalties for breaches of 
the Code.  As stated by Minister for Environment Greg Hunt, Australians should have 

the right to bring those abusing their power to some government authority.574 

Fourthly, the internal and external dispute resolution mechanisms of the Australian 

banks should be reformed so that small businesses, farmers, and individual 
customers can have complaints arbitrated quickly, cheaply, and fairly. The concerns 

outlined by the Martin Committee that the judicial system is unfairly weighted towards 

leading banks—whose resources far outweigh small businesses, farmers, and 

individuals—is as true today as in 1991, 

Lastly, it is essential that the Code of Banking Practice be endorsed and agreed 

upon not just by the major banks and the CCMC and FOS, but also the community, 

to restore the balance between banks and customers 

Criminal Nature of Self-Regulation: Misleading and Deceptive Behaviour or Fraud 

The definition of “fraud” is provided under section 192E of the Crimes Act 1900 

(NSW): 

(2) A person who, by any deception, dishonestly: 

(a) Obtains property belonging to another, or 

(b) Obtains any financial advantage or causes any financial disadvantage, is 

guilty of the offence of fraud. 

For the purposes of this definition: 

“Dishonest" means dishonest according to the standards of ordinary people and 

known by the defendant to be dishonest according to the standards of ordinary 

people. 575 

In light of the continued abuse of power by the leading Australian banks and the 
Australian Bankers’ Association directors, it would appear that its conduct is in line 
with the definition provided in the Crimes Act.576 There is, on the facts, evidence that 

the leading Australian banks have misled the public when promoting a Code as a 

binding contract intended to protect individuals, farmers, and small business 
customers. The Code has been, since 2003, ambiguous, unclear, and deceptive. 



The banks’ CCMC is made powerless by a constitution hidden for a decade and the 

FOS is run, staffed, and principally funded by the banks it seeks to hold to account. 

In 1991, the Martin Committee issued a general recommendation on banks, to: 

“Provide opportunity for customers to report suspicions of fraud and corruption”.577 

Not only have the state and federal governments, regulators—both public and bunk-

funded—and the banks failed to take stock of the Martin Committee, but, indeed, all 
have been party to the deceptive and unconscionable banking system that fails to 

protect small businesses, farmers, and individuals.” 

CCMC Annual Report Information 2014-15 

44 Investigations received in 2014-15 with 3 concerning small businesses (and 

farmers) 
49 Investigations finalised with 2 by determination578 

 

SUBMISSION TO SENATE INQUIRY INTO PENALTIES FOR WHITE 
COLLAR CRIME579 

Tasmanian Small Business Council’s ‘Submission to Senate Inquiry into Penalties for 

White Collar Crime’ states: 

“Following reforms of the banking sector in 1991 and 2001, the activities of financial 
institutions, particularly financial and corporate misconduct, have been self-regulated. 

This has presented a number of difficulties in the adequacy and enforceability of 

penalties for misconduct of banks. Much of this has stemmed from the requirement that 
Banks must have “procedures for resolution of disputes between Banks and 

Customers.”580 

The Martin Committee581 (1991) recommended the introduction of the Code of Banking 

Practice (‘the Code’) to allow disputes to be investigated and resolved without the use of 

courts, where the banks have a notable financial advantage when litigating disputes. 
These concerns were addressed by the creation of the Code in 1993582 - adopted in 

1996 - which intended to be the principal source of obligations for financial institutions. 



Variations of the Code include the 2003 version, the 2004 modification583 and the 2013 

revised Code. All Codes are currently in force.  

Aim of this Submission  

The following submission reviews current inconsistencies and inadequacies of criminal, 

civil and administrative penalties for corporate and financial misconduct in the banking 

sector. It examines the improper function of mechanisms to penalise banks and bankers 
for wrongful gains, and areas in which misconduct has gone unpunished, as outlined in 

the Priestley case.584  

Outline 

This submission has 2 parts: 

Part A. Background to banking misconduct and lack of penalties, including: 

·      Case study as an example of misconduct; and 

·      Examination of penalties used in other jurisdictions, notably by the United States’ 

Department of Justice since the Global Financial Crisis. 

Part B. Inconsistencies and inadequacies of penalties for wrongful gains. 

Terms of Reference 

The current civil, criminal, administrative penalties for financial misconduct represents 

inconsistencies and inadequacies within the banking sector. This submission makes 
particular reference to585:  

d.   the value of fine and other monetary penalties, particularly in proportion to the 

amount of wrongful gains; 

e.   the availability and use of mechanisms to recover wrongful gains; 

f.   penalties used in other countries, particularly members of the organisation for 

Economic Co-operation and Development [OECD]; 

g.  any other relevant matters. 

Part A – Background 



The alleged misconduct in the banking sector has been widespread since self-

regulation was introduced in 2001. The 2003 Code intended to ensure best practice by 
the banking sector in dealing with customers.  

However, the 1993 Code, implemented following the Martin Committee Review (1991), 

intended to586:  

(i) describe standards of good practice and service; 

(ii) promote disclosure of information relevant and useful to Customers; 

(iii) promote informed and effective relationships between Banks and Customers; 

and  

(iv) require Banks to have procedures for resolution of disputes between Banks 

and Customers. 

With the introduction of the 2003 Code, these objectives, as agreed between consumer 

organisations, banks and government, were rescinded. As such, where customers had 

a complaint or dispute with a code-subscribing bank, they were directed to various 
forums for resolving disputes. In these forums, customers’ rights under the Code were 

overshadowed and avoided, and their complaints unresolved (as illustrated in the case 

study “The Priestleys vs. The NAB” in the following page). In some instances, banks 

simply commence an action in court, whereby customers experience a significant power 
imbalance.  

The introduction of self-regulation facilitated misconduct in the banking sector. In using 

avenues such as the Financial Ombudsman Service (‘FOS’) and Mediation, for 
rectifying disputes, financial institutions have been able to avoid responsibility under the 

Code Compliance Monitoring Committee (CCMC) for investigating Code breaches and 

wrongdoing.  

In 2004, the Constitution of the CCMC (‘the Constitution’)587 was introduced by the 
Chief Executives of the Major Banks. This document was not disclosed or available to 

customers until late 2012. This enabled banks to mislead customers as to their rights 

under the Code to have disputes investigated or resolved. The inability to investigate 

complaints and disputes meant that banks were unaccountable for their actions, and 
penalties could not be imposed at a later date.  



Penalties for deceit or misconduct of this nature should reflect the seriousness of the 

dishonest practices introduced and allowed by financial institutions. However, the 
complicity between financial institutions and regulators has meant that penalties for 

these actions have been inadequate, avoidable or seemingly non-existent. This issue 

requires immediate rectification. 

A Case Study – NAB v. Priestley 

The circumstances of the Priestley case provide evidence of how a financial institution – 

in this case the National Australia Bank (‘NAB’) – was able to use several mechanisms 

to make wrongful gains on a defaulted loan.588 

In this case, the NAB used mechanisms outlined in the Constitution, which as an 
additional document to the Code, influenced the application of the contract between the 

Priestley’s and the Bank. The Constitution was not provided to the Priestleys when they 

signed the NAB contract in 2004. This was despite it providing an avenue for the bank 

to void the Priestleys’ rights. 

This undisclosed Constitution in clause 8.1(b) and (c) states that “the CCMC must 

consider any complaint alleging that [a bank] has breached the Code”. However it 

includes an exception to this in circumstances, where it is alleged the dispute “is or will 

be dealt with in another ‘Forum’”, or “the CCMC thinks there is a more appropriate 
Forum to deal with the dispute”.589 

This clause and use of the word ‘Forum’, requires the CCMC, as the sole compliance 

regulator, to ignore or dismiss the Priestleys’ complaints as they had already attended 
Farm Debt Mediation in 2010. It was beyond the Priestleys capacity to provide evidence 

to Court about Code breaches, without an investigation and report from the CCMC. The 

Constitution – as a key mechanism for resolution of bank disputes – meant that the 

Priestleys’ complaints of misconduct by the NAB were either not investigated or 
dismissed.  

The Code-subscribing banks have been able to take advantage of this mechanism to 

direct disputes to the courts, where the power imbalance enables banks to resolve 

many in their favour. The Constitution was applied in the Priestley case, forcing them to 
resolve alleged Code breaches and complaints in court, despite their lack of resources. 



Through the use of court proceedings, and with the CCMC simultaneously claiming to 

have no responsibility to investigate complaints, the NAB was able to sell the Priestley 
$9.5 million property and retain the profit.590  

The NAB’s profit was therefore alleged to have been obtained dishonestly through the 

abuse of mechanisms that were originally designed to combat wrongful behaviour by 

banks. The Priestleys’ case reveals inadequacies in the way in which financial 
institutions have not been accounted for since the introduction of self-regulation. There 

appears to be systemic faults with the current system in the absence of independent 

third parties investigating, monitoring and penalising corporate and financial 

misconduct. 

A Case Study – Bank of America 

Applying adequate penalties to banks and bankers involved in conduct similar to that in 

the Priestley case would act as a significant deterrent for future misconduct.  

In 2014, the United States’ Department of Justice reached a $16.65 billion settlement 
with the Bank of America. This is an example of how penalties have been imposed on 

banks that have misled customers overseas. The Bank agreed to pay a $5 billion 
penalty under the Financial Institutions Reform, Recovery and Enforcement Act.591 The 

significance of this decision would benefit thousands of Americans harmed by conduct 
of the Bank of America.  

The Bank was found to have “failed to make accurate and complete disclosure to 

investors and its illegal conduct kept investors in the dark”.592 The failure to disclose the 
known risks about the quality of securitised loans undermined investor confidence in 

financial institutions. It was the overall misrepresentation and deceptive conduct that 

resulted in the Bank having to pay significant penalty.  

This case study illustrates how important it is for banks and bankers involved in 
unconscionable practices to be penalised to discourage misconduct. For the penalties 

to be effective, there needs to be legislation, as in this case, with fully independent 

regulators able to impose appropriate penalties for serious corporate crime.  

Part B – Inadequacies of banking sector regulation and inability to penalise 
misconduct 



As outlined above, the banking sector has been self-regulated since 2001. On 19 

August 2015, the Tasmanian Small Business Council filed a submission to the 
Parliamentary Joint Committee on Corporations and Financial Services Inquiry593 

(attachment F). This submission explained how self-regulation allowed banks to mislead 

customers and avoid penalties for misconduct when customers, without full disclosure, 

entered into bank contracts.  

The following extracts have been taken from a later submission filed on 18 March 2016 

by Russell Cousins to the above Inquiry.  

“The Martin Committee inquiry recommendations in 1990 resulted in the Code of 

Banking Practice (“the Code”) being introduced as a benchmark and to regulate banking 
practices. One of its functions was to ensure a fair relationship between banks and 

customers. 

In 1996, banks, including the Commonwealth Bank of Australia (“CBA”), National 

Australia Bank (“NAB”), Westpac Banking Corporation (“Westpac”) and the Australia 
and New Zealand Banking Group (“ANZ”), adopted the first Code. 

Four years later, with the proposed introduction of self-regulation, the banks appointed 

Richard Viney to make recommendations for a revised code in a changing financial 

environment. This report redefined the term ‘dispute’ and contravened clauses in the 
code, contravening the requirement by banks to provide all information in plain 

language. 

In 2004, the banks modified the Code, with the Financial Ombudsman Service (“FOS”) 
acting as their agents, appointed the Code Compliance Monitoring Committee 

(“CCMC”) to replace government regulators. The banks claimed that the CCMC would 

monitor their compliance with the Code and name banks that failed to rectify breaches. 

With the 2004 modified Code, bank CEO’s introduced a further document that was not 
accessible to bank consumers. This was the Constitution of the Code Compliance 

Monitoring Committee Association (“CCMCA”). The CCMCA members were CEO’s of 

the code subscribing banks. 

Abuse of Process 



The introduction of the CCMC as regulators required the collective support of the FOS 

and the compliance monitors. The Constitution changed the purpose of the 1996 Code 
by limiting any prospects of consumers having complaints under the Code investigated 

by the CCMC and rectified. 

The Constitution meant Code Compliance Monitors would not have to investigate any 

complaints nor banks be named for breaching the Code. Section 8.1(b) of the Code 
below, provides an example of this: 

“… the CCMC must not consider a complaint: 

(b) if the CCMC is, or becomes, aware that the complaint: 

(i) is being or will be heard (whether as a standalone matter or as part of any process or 

proceeding) by another Forum. 

Forum is defined in the Constitution: 

“Forum means any court, tribunal, arbitrator, mediator, independent conciliation body, 

dispute resolution body, complaint resolution scheme (including, for the avoidance of 

doubt, the BFSO scheme) or statutory Ombudsman, in any jurisdiction…   ” 

The Martin Committee recommended introducing a Code so disputes could be resolved 

without using courts and other forums where highly resourced banks had a considerable 

advantage. Section 8.1(b) of the Constitution violates this principle, allowing banks to 
commence actions in the courts to circumvent the CCMC’s authority to investigate 

breaches. 

“The banks and their chief executives, supported by their agents, mean less than 10 
people control banking regulation in Australia. The considerable number of banking 

inquiries recently has been caused by lack of transparency and the conflict of interest 

between banks and their regulators.”594 

The self-regulation of the banking sector has resulted in abuse of process by the major 
Australian banks, through which they have obtained wrongful gains. Self-regulation has 

failed customers and meant there has not been effective use of enforcement and 

penalty procedures. As such, banks and bankers are not discouraged from engaging in 

financial misconduct or white-collar crime.  



 

Summation 

There must be monetary penalties proportionate to the amount of wrongful gains by 

banks and bankers that have acted deceitfully and dishonestly. At the same time, 

governments and regulators must accept their responsibility to penalise parties for 

financial misconduct as has been the case in the United States. 

In Australia, banks have not been penalised for their failure to draw attention to the 

Constitution when customers signed bank contracts. The lack of proper investigative 

and punitive procedures in Australia for financial misconduct, and the apparent ease 

with which banks can escape penalties, provided an opportunity by banks to engage in 
deceitful and unconscionable practices. 

The increasing number of bank customers’ complaints now emerging almost daily 

demonstrates the need for action. Your Committee must ask itself, "why is this so?" and 

then act to halt customer abuse by banks and bankers.” 

 
CCMC Annual Report Information 2015-16 

34 Cases received in 2015-16 4 related to small businesses (and farmers) 

41 Investigations closed with 1 by determination595 

 

Should you require further information to support material in this paper please contact 

the writer.  

Yours sincerely, 

 

Archer Field 
Research 
Tasmanian Small Business Council 
PO Box 3  
Toronto NSW 2283 
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1993 Code of Banking Practice

PREAMBLE
3 November 1993

The Code of Banking Practice (the Code) seeks to foster good relations between Banks and their Customers
(as defined below) and to promote good banking practice by formalising standards of disclosure and
conduct which Banks that adopt the Code agree to observe when dealing with their Customers.

Objectives
The Code is intended to -

(i) describe standards of good practice and service;

(ii) promote disclosure of information relevant and useful to Customers;

(iii) promote informed and effective relationships between Banks and Customers; and

(iv) require Banks to have procedures for resolution of disputes between Banks and Customers.

Principles
These objectives are to be achieved -

(i) having regard to the paramount requirement of Banks to act in accordance with prudential standards
necessary to preserve the stability and integrity of the Australian banking system;

(ii) consistently with the current law and so as to preserve certainty of contract between a Bank and its
Customer; and

(iii) so as to allow for flexibility in products and services and in competitive pricing.

Monitoring
The Australian Payments System Council may obtain from the Reserve Bank of Australia consolidated
information based on reports and information provided by the Banks so that the Australian Payments
System Council may provide reports to the Treasurer of the Commonwealth on compliance with the Code
and its general operation.

The Reserve Bank of Australia will receive each year from each of the Banks:-

(i) a report on the operation of the Code; and
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(ii) information concerning the number of disputes referred to in sections 20.3 and 20.4 of the Code,
according to their categories and how each of these categories of disputes has been handled.

The information to be provided by the Banks to the Reserve Bank of Australia will be determined by the
Reserve Bank of Australia with the Banks. Before such determination, the Reserve Bank of Australia will
consult with the Australian Payments System Council.

Review
The Code shall be reviewed at least every three years in accordance with the Objectives and the Principles
set out in this Preamble and having regard to the views of interested parties.

Staff Training
A Bank shall endeavour to ensure that its staff are aware of the provisions of this Code relevant to their
duties and of the procedures for handling disputes with Customers of the Bank.

--------------------------------------------------------------------------------

THE CODE
This Code (published on 3 November 1993) is in three parts:

(i) Part A - Disclosures. This part describes the information which a Bank will provide to a Customer in
respect of the Banking Services which the Bank offers to the Customer.

(ii) Part B - Principles of Conduct. This part describes certain principles of conduct which a Bank will follow in
dealing with its Customers.

(iii) Part C - Resolution of Disputes. This part requires Banks to have dispute handling procedures.

1.0 DEFINITIONS AND APPLICATION
1.1 In this Code and the Preamble:

"Account" includes, amongst others, a cheque account or an account that can be accessed by a cheque.

"Bank" means a corporation authorised by law to carry on the general business of banking in Australia that
has adopted this Code.

"Banking Service" means a deposit, loan or other banking facility provided by a Bank to a Customer, but
does not include a service in relation to a bill of exchange, a variation of a term or condition of a facility or a
debt to a Bank that arises as a result of a withdrawal of more than the amount by which an Account is in
credit without the approval of the Bank.

"Customer" means an individual, when that individual, whether alone or jointly with another individual,
acquires a Banking Service which is wholly and exclusively for his or her private or domestic use, but in any
event does not include an individual who makes a written statement to the Bank, in relation to a Banking
Service, that the Banking Service will not be acquired wholly and exclusively for that use.

"Related Entity" has the meaning set out in Section 9 of the Corporations Law.
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"Standard Fees and Charges" means fees and charges normally charged by a Bank to its Customers in
respect of a Banking Service at a particular time.

"Terms and Conditions" means those terms and conditions specifically applied by a Bank to a Banking
Service but does not include any other terms and conditions that may apply by operation of law.

1.2 This Code is to be read subject to any Commonwealth, State or Territory legislation.

1.3 From the date on which a bank publicly announces that it adopts this Code:

(a) that Bank will be bound by this Code in respect of any Banking Service that Bank commences to provide
to a Customer; and

(b) that Bank will be bound by this Code other than sections 2.1, 2.2, 2.3, 7.1, 11.2 and 17.1 to 17.7 inclusive
in respect of any Banking Service it is then providing to any individual who would have been a Customer if
this Code had applied at the time that individual first acquired that service.

1.4 To the extent of any inconsistency, this Code is to be read subject to the Electronic Funds Transfer Code
of Conduct, which governs transactions on an account initiated through an electronic terminal by the
combined use of a card and a personal identification number.

--------------------------------------------------------------------------------

PART A: DISCLOSURES
2.0 DISCLOSURE: TERMS AND CONDITIONS

2.1 A Bank shall provide to a Customer in writing any Terms and Conditions applying to an ongoing Banking
Service provided by the Bank to the Customer. Those Terms and Conditions shall:

(i) be distinguishable from marketing or promotional material;

(ii) be in English and any other language the Bank considers appropriate;

(iii) be consistent with this Code;

(iv) be clearly expressed;

(v) be provided at the time of or before the contract for the Banking Service is made except where it is
impracticable to do so, in which case the Terms and Conditions shall be provided as soon as practicable
after the provision of the Banking Service; and

(vi) draw attention to the availability of the general descriptive information referred to in sections 6.1 and 6.2.

2.2 Any written Terms and Conditions referred to in section 2.1 shall include a statement to the effect that
the relevant provisions of this Code apply to the Banking Service but need not set out those provisions.

2.3 A Bank shall include (where relevant) the following in its Terms and Conditions applying to a Banking
Service:

Appendix 'B'



(i) the nature of all Standard Fees and Charges that then apply;

(ii) the method by which interest, if any, is calculated and the frequency with which it will be credited or
debited;

(iii) the manner in which the Customer will be notified of changes to the Terms and Conditions and changes
to interest rates, fees and charges;

(iv) if appropriate, the fact that more than one interest rate may apply;

(v) any minimum balance requirement or restriction on depositing money in, or withdrawing money from, an
Account;

(vi) in respect of term deposits:

the manner in which payment of interest and principal will be made;
the manner in which funds may be dealt with at maturity; and
the nature of any charge or variation to an interest rate resulting from a withdrawal in advance of
maturity; 

(vii) in respect of a loan to the Customer, the repayment details;

(viii) the frequency with which statements of Account will be provided;

(ix) a statement that information on current interest rates and fees and charges is available on request; and

(x) how a Customer or a Bank may alter or stop a payment service.

3.0 DISCLOSURE: COST OF CREDIT

3.1 A Bank shall make available to a Customer, a prospective Customer or an appropriate external agency
the interest rates and Standard Fees and Charges applicable to a Banking Service offered by the Bank, for
use in the preparation of a comparison rate.

4.0 DISCLOSURE: FEES AND CHARGES
4.1 A Bank shall, before or at the time of providing a particular Banking Service to a Customer for the first
time or otherwise on request by a Customer, make available to the Customer a schedule containing the
Standard Fees and Charges which currently apply to the Banking Service.

5.0 DISCLOSURE: PAYMENTS SERVICES
5.1 Where a Bank provides a Customer with a direct debit or credit payment service, an automatic payment
service or access to an account by means of instruction via telephone or personal computer, the Bank shall
make available to the Customer details of any bank fees or charges applying to the service.

6.0 DISCLOSURE: OPERATION OF ACCOUNTS
6.1 A Bank shall provide to a Customer or prospective Customer for a Banking Service upon request general
descriptive information concerning Banking Services, including where appropriate:

(i) Account opening procedures;
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(ii) the Bank's obligations regarding confidentiality of information relating to the Customer and the
Customer's right to instruct a Bank in accordance with section 12.2(b) not to disclose information to a
Related Entity of the Bank and the means by which that instruction can be given, such as by marking a box
in an application form;

(iii) complaint handling procedures;

(iv) the Bank's right to combine Accounts;

(v) bank cheques;

(vi) the advisability of a Customer informing the Bank promptly when the Customer is in financial difficulty;
and

(vii) the advisability of a Customer reading the Terms and Conditions applying to the Banking Service.

6.2 A Bank shall provide to a Customer who opens a cheque account, and to other Customers on request,
general descriptive information on:

(i) the time generally taken for clearing a cheque and how a cheque may be specially cleared;

(ii) the effect of crossing a cheque, the meaning of "not negotiable" and "account payee only" and the
significance of deleting "or bearer" when any of these expressions appear on a cheque;

(iii) how and when a cheque may be stopped;

(iv) how a cheque may be made out so as to reduce the risk of unauthorised alteration; and

(v) the dishonour of cheques, including post-dated and stale cheques.

--------------------------------------------------------------------------------

PART B: PRINCIPLES OF CONDUCT7.0 PRE-CONTRACTUAL CONDUCT
7.1 A Bank shall have readily available any Terms and Conditions of each Banking Service it currently offers
to Customers or prospective Customers.

7.2 A Bank shall disclose the existence of any application fee or charge and whether the fee or charge is
refundable if the application is rejected or not pursued.

7.3 Where a fee or charge is levied by a Bank for the provision of a bank cheque, a travellers cheque, an
inter-bank transfer or the like service the Bank shall disclose the fee or charge to a Customer upon request
when the service is provided or at any other time.

8.0 OPENING OF ACCOUNTS
8.1 A Bank shall provide to a Customer or prospective Customer upon request general descriptive
information (which may consist of or include material made available by a government) about the
identification requirements of the Financial Transaction Reports Act 1988 (Cth) and the options available to
the Customer or prospective Customer under tax file number legislation.
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9.0 VARIATION TO TERMS AND CONDITIONS
9.1 When, in relation to a Banking Service, a Bank intends to introduce a fee or charge (other than a
government charge referred to in section 9.2), or to vary the method by which interest is calculated or the
frequency with which it is debited or credited, the Bank shall provide written notice of the change to each
affected Customer at least 30 days before it takes effect.

9.2 A Bank shall notify affected Customers of the introduction or variation of a government charge payable
directly or indirectly by its Customers by advertisement in the national media or local media or in writing to
affected Customers, unless the introduction or variation is publicised by a government, government agency
or representative body.

9.3 A Bank shall notify affected Customers of other variations to the Terms and Conditions (including a
variation of Standard Fees and Charges or of an interest rate) in relation to a Banking Service by
advertisement in the national media or local media or in writing to affected Customers, no later than the day
on which the variation takes effect.

9.4 Unless otherwise agreed, a Bank may give any written notice to a Customer at his or her mailing
address that was last recorded with the Bank. A Bank may require a Customer to notify the Bank promptly of
a change to his or her name or address.

9.5 If a Bank considers there are sufficient changes to warrant doing so, the Bank will make available a
consolidation of the Terms and Conditions applying to a Banking Service.

10.0 ACCOUNT COMBINATION
10.1 A Bank shall inform a Customer promptly after exercising the Bank's right to combine Accounts affecting
the Customer.

10.2 In exercising a right to combine Accounts, a Bank shall comply with any applicable requirements of the
Code of Operation for Social Security Direct Credit Payments.

11.0 FOREIGN EXCHANGE SERVICES
11.1 In providing a foreign exchange service, other than by credit or debit card or travellers cheque, a Bank
shall provide to a Customer:

(i) details of the exchange rate and commission charges that will apply or, if these are not known at the time,
details of the basis on which the transaction will be completed; and

(ii) an indication of when money sent overseas on the Customer's instructions would normally arrive at the
overseas destination.

11.2 Prior to granting a foreign currency loan in Australia, a Bank shall provide to the Customer a general
warning in writing of the risks arising from exchange rate movements and shall inform the Customer of the
availability of mechanisms, if they exist, for limiting such risks.

12.0 PRIVACY AND CONFIDENTIALITY
12.1 A Bank acknowledges that, in addition to a Bank's duties under legislation, it has a general duty of
confidentiality towards a Customer except in the following circumstances:

(i) where disclosure is compelled by law;
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(ii) where there is a duty to the public to disclose;

(iii) where the interests of the Bank require disclosure; or

(iv) where disclosure is made with the express or implied consent of the Customer.

12.2 Subject to section 12.1, a Bank may not, without the consent of the Customer, disclose information
concerning the Customer to another person but the Bank may disclose -

(a) to a Related Entity, information necessary to enable an assessment to be made of the total liabilities
(present and prospective) of the Customer to the Bank and the Related Entity, and

(b) to a Related Entity of the Bank which provides financial services which are related or ancillary to those
provided by the Bank, information concerning the Customer unless the Customer instructs the Bank not to
do so. A Bank shall advise those who become Customers after it adopts the Code that they have the right to
give this instruction by the means referred to in section 6.1(ii).

12.3 A Bank shall not collect information relating to Customers by unlawful means.

12.4 A Bank shall on request provide a Customer with information about that Customer which is readily
accessible to the Bank and which may lawfully be provided. The information required to be provided is
limited to the Bank's record of the Customer's address, occupation, marital status, age, sex, Accounts with
the Bank and balances and statements relating to those Accounts (in this section 12 called "Customer
information").

12.5 A Bank need not comply with a request under section 12.4 unless the Customer has, as clearly as
possible, identified the Customer information requested and its likely location (if known to the Customer).

12.6 A Bank may recover its reasonable costs of supplying Customer information to a Customer.

12.7 A Customer of a Bank may request the correction of Customer information about the Customer held by
the Bank.

12.8 A request for access to Customer information, or a request for the correction of Customer information,
shall be dealt with in a reasonable time.

12.9 A Bank may not collect, use or disseminate information about a Customer's:

(i) political, social or religious beliefs or affiliations;

(ii) race, ethnic origins or national origins; or

(iii) sexual preferences or practices;

except that it may collect or use such information in accordance with this Code for a proper commercial
purpose.

12.10 A Bank shall take reasonable steps to protect personal information held by it relating to a Customer
against loss and against access, use, modification or disclosure that is unauthorised. A Bank shall require all
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staff with access to personal information concerning Customers to maintain confidentiality concerning that
information.

12.11 In relation to a "banker's opinion" a Bank shall comply with any applicable requirements of any Credit
Reporting Code of Conduct issued by the Privacy Commissioner under section 18A(1) of the Privacy Act
1988 (Cth).

12.12 In this section 12 "Customer" includes an individual who would have been a Customer if this Code had
applied at the time that individual acquired a financial service.

13.0 PAYMENT INSTRUMENTS
13.1 A Bank may inform a Customer of the advisability of safeguarding payment instruments such as credit
and debit cards, cheques and pass books.

13.2 A Bank may require a Customer to notify the Bank as soon as possible of the loss, theft or misuse of his
or her payment instruments.

13.3 A Bank shall inform a Customer of:

(i) the consequences arising from a failure by the Customer to comply with any requirement referred to in
section 13.2 that is imposed on the Customer by the Bank; and

(ii) the means by which the Customer can notify the loss, theft or misuse of his or her payment instruments.

14.0 STATEMENTS OF ACCOUNT
14.1 At least every six months, a Bank shall provide a Customer with a record of all transactions relating to a
deposit account of the Customer since the previous statement unless:

(i) a passbook is provided or it is agreed that other documentation will be the record of transactions on the
deposit account;

(ii) there has been no transaction effected by the Customer on the deposit account during the past six
months; or

(iii) the deposit account can be accessed by the combined use of a PIN and an EFT card (in which case the
requirements of the Electronic Funds Transfer Code of Conduct apply).

15.0 PROVISION OF CREDIT
15.1 In considering whether to provide a Banking Service involving the provision of credit to a Customer, a
Bank shall take into account the range of factors it considers are relevant to the Customer and the Banking
Service to establish whether, in the Bank's view, the Customer has or may have in the future the capacity to
repay. These factors may include:

(i) the Customer's income and expenditure;

(ii) the purpose of the Banking Service;

(iii) credit scoring (being a scoring method used by Banks to assess whether a credit applicant is an
acceptable risk); and

Appendix 'B'



(iv) the Customer's assets and liabilities.

16.0 JOINT ACCOUNTS AND SUBSIDIARY CARDS
16.1 A Bank shall provide to Customers opening a joint Account general descriptive information on:

(i) how funds may be withdrawn from the joint Account having regard to the instructions given by the
Customers;

(ii) the manner in which such instructions can be varied; and

(iii) the nature of liability for indebtedness on joint account.

16.2 When accepting a Customer's instructions to issue a subsidiary credit or debit card, a Bank shall:

(i) provide general descriptive information to the primary cardholder on his or her liability for debts incurred
by the subsidiary card holder by use of the card; and

(ii) inform the primary card holder of the means by which a subsidiary card may be cancelled or stopped and
the fact that this may not be effective until the subsidiary card is surrendered.

17.0 GUARANTEES
17.1 This section shall apply to each guarantee and each indemnity (whether or not contained in a security)
(called "guarantee" in this section 17) obtained from a third party who is an individual (called "the guarantor"
in this section 17) for the purpose of securing any financial accommodation or facility provided by a Bank to
any person (called "the borrower" in this section 17) other than -

(i) a public corporation or any of its Related Entities;

(ii) a corporation of which the guarantor is a director, secretary or member or any of its Related Entities;

(iii) a trustee of a trust (including a discretionary trust) of which the guarantor or a corporation or a Related
Entity that is referred to in paragraph (ii) is a beneficiary or one of a class of beneficiaries under the trust;
and

(iv) a partner, co-owner, agent, consultant or associate of any of the guarantor, a corporation or Related
Entity referred to in paragraph (ii) or a trustee referred to in paragraph (iii);

at the time the guarantee is obtained. The term "public corporation" has the meaning set out in section 9 of
the Corporations Law.

17.2 A Bank may only accept a guarantee if the amount of the guarantor's liability is limited to, or is in
respect of, a specific amount plus other liabilities (such as interest and recovery costs) that are described in
the guarantee.

17.3 Before accepting a guarantee a Bank shall inform a prospective guarantor that the documents specified
in section 17.4(ii) and 17.6 will be provided to the prospective guarantor if the borrower consents. If the
borrower does not consent, the Bank shall so inform the prospective guarantor and shall not accept the
guarantee without the agreement of the prospective guarantor to proceed with the guarantee in the absence
of such consent.
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17.4 A Bank shall provide to a prospective guarantor -

(i) a written warning about the possibility of the prospective guarantor becoming liable instead of, or as well
as, the borrower; and

(ii) subject to obtaining the consent of the affected borrower, a copy or summary of the contract evidencing
the obligations to be guaranteed.

17.5 A Bank shall recommend that a prospective guarantor obtain independent legal advice.

17.6 Subject to obtaining the consent of the affected borrower, a Bank shall send to a guarantor:

(i) a copy of any formal demand that is sent to the borrower; and

(ii) on request by the guarantor, a copy of the latest relevant statements of account provided to the
borrower, if any.

17.7 A guarantor may at any time extinguish the guarantor's liability to a Bank under a guarantee by paying
to the Bank the then outstanding liability of the borrower to the Bank (including any future or contingent
liability) or any lesser amount to which the liability of the guarantor is limited by the terms of the guarantee or
by making other arrangements satisfactory to the Bank for the release of the guarantee.

18.0 ADVERTISING
18.1 A Bank shall ensure that its advertising and promotional literature drawing attention to a Banking
Service is not deceptive or misleading.

18.2 In any advertising in the print-media and any promotional literature that draws attention to a Banking
Service and includes a reference to an interest rate, the Bank shall also indicate whether other fees and
charges will apply and that full details of the relevant Terms and Conditions are available on application.

19.0 CLOSURE OF ACCOUNTS
19.1 Subject to the terms and conditions of any relevant financial service, a Bank:

(i) will upon request by the Customer close an Account of the Customer that is in credit;

(ii) may close an Account of the Customer that is in credit by giving the Customer notice that is reasonable in
all the relevant circumstances and repaying the Customer the amount of the credit balance; and

(iii) may charge the Customer an amount that is a reasonable estimate by the Bank of the costs of closure.

--------------------------------------------------------------------------------

PART C: RESOLUTION OF DISPUTES20.0 DISPUTE RESOLUTION
20.1 A Bank shall have an internal process for handling a dispute between the Bank and a Customer and
this process will be readily accessible by Customers without charge upon them by the Bank. A dispute arises
where a Bank's response to a complaint by a Customer about a Banking Service provided to that Customer
is not accepted by that Customer.

20.2 A Bank shall have available in branches general descriptive information on:
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(i) the procedures for handling such a dispute;

(ii) the time within which the dispute will normally be dealt with by the Bank; and

(iii) the fact that the dispute will be dealt with by an officer of the Bank with appropriate powers to resolve the
dispute.

20.3 Where a request for resolution of the dispute is made in writing or the Customer requests a response
from the Bank in writing, the Bank shall promptly inform the Customer in writing of the outcome and, if the
dispute is not resolved in a manner acceptable to the Customer, of:

(i) the reasons for the outcome; and

(ii) further action the Customer can take, such as the process for resolution of disputes referred to in section
20.4.

20.4 A Bank shall have available for its Customers free of charge an external and impartial process (not
being an arbitration), having jurisdiction similar to that which applies to the existing Australian Banking
Industry Ombudsman Scheme, for resolution of a dispute that comes within that jurisdiction and is not
resolved in a manner acceptable to the Customer by the internal process referred to in section 20.1.

20.5 The external and impartial process shall apply the law and this Code and also may take into account
what is fair to both Customer and the Bank.
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Code Compliance Monitoring Committee
Association Constitution

1 Name

1.1 Code Compliance Monitoring Committee Association

The name of the Association is the Code Compliance Monitoring Committee
Association.

:2 Definitions

2.1 Oefinltlons

In this Constitution, unless inconsistent with the context or subject matter or
otherwise stated:

ABA means the Australian Bankers' Association.

AJunll$1 Report means the report specified in clause 15.2.

ASIC means the Austndian Securities and Investments Commission.

Assocaation Chair means the chair of the CCMC Association specified in
clause 3.13.

Association Member means a member of the CCMC Association.

Msodatioll1! Membership means membership of the CCMC Association.

Bank means:

(a) any body corporate authorised by the Australian Prudential
Regulation Authority to carry on banking business in Australia; or

(b) any body corporate authorised under any law of the Commonwealth
of Australia, or of any State or Territory of Australia to carryon
banking business in Australia,

that carries on banking business in Australia.

BFSO means the company formerly incorporated as The Australian Banking
Industry Ombudsman Limited and now called Banking and Financial
Services Ombudsman Ltd (ABN 48 050 070 034) or its successor entity, the
alternative dispute resolution scheme relating to which is referred to in the
Code as the "Australian Banking Industry Ombudsman scheme" and the
"ABlO".

CCMC means the Code Compliance Monitoring Committee established
pursuant to this Constitution.

CCMC Assochdion means the Code Compliance Monitoring Committee
Association.

CCMC Chair means the chair of the CCMC specified in clause 5.4.

© Mallesons Stephen Jaques I Code Compliance Monitoring Committee Association
cernc constitution february ! 20 February 2004
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CCMC Member means a member of the CCMC.

Chairman of the BF§O means the person appointed to that office in
accordance with the Constitution of the BFSO.

Chief Executi.ve OOncer of the ABA means the person appointed to that
office in accordance with the Constitution of the ABA.

Code means the Code of Banking Practice 2003.

Code §\lllbScFH!Jer means a Bank that has adopted the Code.

Compliance Report means the report specified in Clause 12.1 of this
Constitution.

Constitution means this Constitution.

OllJm!!HmmerS9 Directors ofthe .BFSO means a Consumers' Director appointed
pursuant to the Constitution of the BFSO.

Deputy A§sociation Chaar means the deputy chair of the CeMC Association
specified in clause 3.13.

Fill1larmciaBYear means th~ 12 months ending 31 March in any calendar year.

IF'orUllM means any court, tribunal. arbitrator, mediator, independent
conciliation body, dispute resolution body, complaint resolution scheme
(including, for the avoidance of doubt. the BFSO scheme) or statutory
Ombudsman. in any jurisdiction.

Founding CCMC Memberrs means the CCMC Members specified in clause
5.5.

GST means a goods and services or similar tax imposed in Australia.

Irmquiry means an inquiry specified in clause 9.

2.2 R(ife8"enc~ to ~n Act

A reterence to any Act or any provision of an Act includes a reference to that
Act or provision as consolidated. amended or re~enacted f['om time to time.

2.3 Interpretation

Words importing the singular include the plural and vice versa, and words
importing 1 gender include each other gender.

J CCMC Association

3.11 Objectiv@$

The objectiws of the CCMC Association are to establish, and to make
provision for the operation, of the CCMC. The CCMC Association may
detelmine further objectives for itself from time to time.

© Mallesons Stephen Jaque~ r Code Compli;-ca M~nitoringCommitt;; Constit~ion Association
ecmc constitution febru3ty \ 20 February 2004
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3.2 Association Memb®r must be Code SUbSr1:fSbel7'
Only a Code Subscriber may be an Association Member.

3.3 Membership of CCMC Association

An Association Member is each Code Subscriber which subscribes to this
Constitution by giving a written instrument to that effect signed by its chief
executive officer (or their duly appointed alternate, being a senior executive
officer of the Code Subscriber appointed by instrument in writing signed by
the chief executive officer) and given to the Association Chair or, in the
absence of the Association Chair, the Deputy Association Chair. If neither an
Association Chair nor a Deputy Association Chair has been appointed. the
notice must be given to the Chief Executive Officer of the ABA. In any case
this notice must be given not less than 7 days before the Association
Membership is to take effect.

3.4 ReSignations

An Association Member may resign from being a member of the CCMC
Association by giving the Association Chair not less than 3 months' prior
notice to be effective from the first day of a calendar month. Unless the
CCMC Association determines otherwise, there will be no adjustment to or
refund offees tor the Financial Year in which the resignation occurs.

3.5 Merger Oli takeover cf canA$$ociation Member
If an Association Member merges with or takes over another Association
Member:

(a) the continuing entity shall be a single Association Member; and

(b) unless the CCMC Association determines otherwise there will be no
a4.iustment to or refund of fees for the Financial Year in which the
merger or takeover occurs.

3.6 Meetings and proceedings of CCMC .M$oci~tion
Subject to clauses 3.7 to 3.19 inclusive, the CCMC Association shall meet,
discharge its responsibilities and convene, adjourn and ot.herwise regulate its
meetings and proceedings in such manner as it may from time to time
determine.

3.1 Function of meetings

The CCMC Association shall meet only tor the purposes of:

(a) considering proposed amendments to this Constitution;

(b) amending this Constitution; and

(c) for any other purpose that arises from this Constitution.

--------....,...-----_. ..-----------------
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3.$ An A$$oci~tgon Member may convene meeting

An Association Member may at any time convene a meeting of the CCMC
Association by giving to the Association Chair a notice requesting the
meeting and stating the business the Association Member wishes to be
considered at the meeting, not less than 28 days (or any other period the
Association Chair deems appropriate, which decision shaH be conclusive)
from the day the meeting is to be convened.

3.9 Notice I!)f Meeting

The Association Chair shall send to each Association Member. not less than
28 days (or any other period the Association Chair deems appropriate, which
decision shall be conclusive) before the date fixed for holding a meeting of
the CCMC Association. a notice stating:

(a) the date and time for the holding of the meeting;

(b) a place for the holding of the meeting;

(c) if the meeting is to be held in 2 or more places pursuant to clause
3.18, the places at which the meeting wil{ be held and the technology
that will be used to facilitate the holding of the meeting in that
mannei'; and

(d) the nature of the business to be transacted at the meeting.

3.10 Notice @f ll:iII,.u~ine$$ at meeting
An Association Member who wishes to bring any business before Ii meeting
of the CCMC Association of which they have received notice may, not less
than 14 days (01' any other period the Association Chair deems appropriate,
which decision shall be conclusive) prior to the date of the meeting, give
notice of that business to the Association Chair. The Association Chair must
include that business in the agenda of the relevant meeting.

3.11 Representation at meeting
Each Association Member shall be represented at a meeting of the CCMC
Association by:

(a) the chief executive officer of the Association Member; or

(b) a senior executive officer of the Association Member appointed by
instrument in writing signed by the chief executive officer of the
Association Member and given to the Association Chair prior to the
commencement of the meeting of the CCMC at which the person is to
represent the Association Member.

3.1 ~ Q(lJJl!)mM

A quorum for a meeting of the CCMe Association shall be three quarters of
all Association Members.

© Malleson§ Stephen Jaques I Code Q;mPliance Monitoring Committe~ Constit.ution ASSOCIation
ccme constitution february ! 20 February 2004

Appendix 'C'



~.1I3 AS$oeiatiofi'il Chair

(a) The Association Members shall elect Ioftheir number as Association
Chair and another as Deputy Association Chair at a meeting of the
CCMC Association. The meeting of the CCMe Association held to
elect an Association Chair and a Deputy Association Chair for the
first time shall be chaired by an Association Member as agreed upon
by those attending at the meeting (or, otherwise, by the Association
Member whose name ranks first alphabetically out of the names of all
those attending at the meeting).

(b) Unless otherwise agreed, the Association Members shall elect an
Association Chair and a Deputy Association Chair annually.

3.14 A$$ociiti@O'iJChair to pre$ide and other matters

(a) The Association Chair, or in his absence the Deputy Association
Chair, shall preside over each meeting of the CCMC Association. If
neither the Association Chair nor Deputy Association Chair is
present. the Association Members shall choose another member of the
CCMe Association present at the meeting to act as chair.

(b) A notice that must be provided under this Constitution by an
Association Member to the Association Chair must be provided to the
Deputy Association Chair if:

(i) an Association Chair is not in office at the time that the notice
must be provided; or

(ii) the Association Member that must provide the notice is the
Association Chair at the relevant time.

3.1~ Voting on questions

Every question arising at a meeting of the CCMC Association shall be
determined, on a show of hands or as determined by the Association Chair, by
a three quarter majority vote.

3.16 MillUJlte book as evidence

A declaration by the Association Chair that a resolution has been carried or
lost. and an entry in the minute book of the CCMC Association to that effect,
is evidence of the fact without proof of the number. proportion or
composition of votes recorded in favour of or against that resolution.

3.11 Voting

Each Association Member shall have I vote only on all questions arising at a
meeting of the CCMC Association.

3,1a Multiple meetings

A meeting of the CCMC Association may be constituted by separate meetings
of Association Members held at the same time at different places (whether
involving less than 2 Association Members at any 1 place and whether in
person or by simultaneous linking together by telephone or other method of

© Mallesons Stephen Jaques I Code Compliance Monitoring Committee Constitution Association
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audio or audio visual communication) which will for the purposes ofthis
Constitution be taken to constitute I meeting.

3.1$ Wl'itt®~ lI'®soh.stio~
A resolution in writing signed by each Association Member entitled to vote
on the resolution has the same effect and validity as a resolution passed at a
duly convened meeting of the CCMC Association, and any such resolution
may consist of several documents in like fonn each signed by I or more
Association Members that together constitute the resolution. The resolution
is passed when the last Association Member signs.

3.2@ PoUici®s~~d views @fAS$@ei~tiolit Membeli's

Association Membership does not affect the right of an Association Member
to adopt or to express policies or views that differ from the policies or views
of the CCMC Association, provided that the Association Member does not
attribute its policies or views to the CCMC Association. breach clause 4.3 or
denigrate the CCMe Association.

3.21 Review of Constitution
(a) The CCMC Association must conduct a review of this Constitution

within 3 months after the first 12 months that the Constitution has
been in operation.

(b) In conducting .at review of this Constitution pursuant to this clause the
CCMC Association must consult:

(i) the Association Members;

(ii) the CCMC Members;

(iii) the ABA; and

(iv) the BFSO,

and may consult with any other parties it considers appropriate.

(c) The CCMC Association must prepare a report of the revie"V,icarried
out pursuant to this clause and must provide a copy of the report to
the parties it is obliged to consult, and any other parties it consults,
under this clause.

4 EstabUshment, functions and independence of the
CCMC

4.1 [E$tablisi'Dm®ntof CCMC
There shall be a Code Compliance Monitoring Committee established
pursuant to this clause 4.1 and in accordance with this Constitution, with the
powers and obligations set out in this Constitution.

------------,----------
@ Manesons Stephen Jaques I Code Compliance Monitoring Committee Constitution Association
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4.2 functions

The functions of the CCMC are:

(a) to monitor compliance under the Code by Association Members;

(b) to investigate, and to make a determination on, any allegation from
any person that an Association Member has breached the Code (but
the CCMC must not resolve, or make any determination on, any other
matter); and

(c) to monitor any other aspects of the Code that are referred to the
CCMC by the ABA.

4.~ indefPeflldell1c~ of CCMC

The CCMC Association and each Association Member shall not:

(a) except as expressly provided in this Constitution, intervene in the
CCMe's activities; or

(b) denigrate the CCMC.

4.4 Commencement

The CCMC shall commenc,e its operations on a date determined by the
CCMC Association and notified to the CCMC Chair by the Association
Chair.

5 CCMCMembers

5.1 Numberof CCMCMemb8fs

The CCMC must be comprised of 3 persons appointed in accordance with
clauses 5.2 to 5.4 below.

!S.~ CCMC Member appointed by Association Members
Subject to clause 5.5, I CCMC Member must be a person:

(a) with relevant experience at a senior level in retail banking in
Australia; and

(b) appointed by resolution of the CCMC Association. which must be
given to the CeMe Chair not less than 7 days before the appointment
is to take effect.

5.3 CCMC Member appointed by consumer and small business
lI'epr~sentatives

Subject to clause 5.5, 1 CeMe Member must be a person:

(a) with relevant experience and knowledge as a customers' and a small
businesses' representative; and

© Mallesons Stephen Jaques Code Compliance Monitoring Committee ConstitutionAssociation
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(b) appointed by written instrument signed by each oftne Consumers'
Directors oftne BFSO, a copy ofwhicn must be given to the
Association Chair and the CCMC Chair not less than 7 days before
the appointment is to take etleet.

5.4 CCMCChair

Subject to clause 5.5, t CCMC Member, who shall hold office as CCMe
Chair, must be a person:

(a) with experience in industry, commerce, public administration or
government service; and

(b) appointed jointly by resolution of the Directors of the BFSO and
resolution of the CCMC Association, notice of which must be given
to the Association Chair not less than 7 days before the appointment
is to take effect.

5.5 founding CCMCMembers

As at the date of adoption of this Constitution, the CCMC Members (being
the Founding CCMC Members) are:

(a) Ian Bruce Gilbert, who shaH be deemed to have been appointed as a
CCMC Member in accordance with clause 5.2;

(b) David Tennant, who shaH be deemed to have been appointed as a
CCMe Member in accordance with clause 5.3; and

(c) Anthony Stuart Hilum, who shall be deemed to have been appointed
as the eCMC Member holding the office of CCMe Chair in
accordance with clause 5.4,'

@.6 TerillJfe

The Founding 'CCMC Members shall hold office for a term of2 years. Each
succeeding CCMC Member shall hold office for a term 00 years.

5.1 Re-appointrnent

A person who was, or is currently, a CCMC Member shaH be eligible for re-
appointment as a (CMC Member.

5.8 Re~ignatio9'll

A CCMC Member may resign by giving:

(a) if they were appointed in accordance with clause 5.2, to the
Association Chair and the (CMC Chair; or

(b) if they were appointed in accordance with clause 5.3, to the
Consumers' Directors of the BFSO, the Association Chair and the
CCMe Chair; or

Ma!!esoi'ls Siepnen Jaques ! Code Compliance Monitoring Committee Constitution ASSOciation
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(c) if they were appointed in accordance with clause S.4. to the Chairman
of the BFSO and the Association Chair,

reasonable notice according to the circumstances but in any case not less than
7 days' notice.

5.9 Ca~uall v~c~l1'Ucies

A person may be appointed to fill a casual vacancy in the office of a CCMe
Member. A person appointed under this clause:

(a) must be appointed in accordance with the clause, out of clauses 5.2-
5.4, that applies to an ordinary appointment to the relevant office;
and

(b) shaH hold oftlce for the remainder of the period during which their
predecessor would have held office.

~,10 Automiltuc v~canc&es

The office of a CCMC Member shaH be automatically vacated if the CCMe
Member:

(a) becomes bankrupt or makes any arrangement or composition with
their creditors generally;

(b) becomes prohibited by law from being a director;

(c) becomes of unsound mind;

(d) was appointed in accordance with clause 5.2 and their appointment is
terminated for anv reason bv resolution of the CCMC Association,

" "notice of which must be given to the CCMC Chair not less than 7
days before the termination is to take effect;

(e) was appointed in accordance with clause 5.3 and their appointment is
terminated for any reason by written instrument signed by a majority
ofthe Consumers' Directors ofthe BFSO, which must be given to the
CCMC Chair and the Association Chair not less than 7 days before
the tennination is to take effect; or

(f) was appointed in accordance with clause 5.4 and their appointment is
terminated for any reason by resolution of the Directors of the BFSO
or resolution of the CCMC Association, relevant notice of which
must be given to the Association Chair or the Chairman of the BFSO
(as the case requires) not less than 7 days before the tennination is to
take effect.

© i'JIallesons Stephen Jaques ! Code Compliance Monitoring Committee Constitution Association
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6 Meeting of CCMCMembers

6,1 Meetings and proceedings of CCMC

Subject to clauses 6.2 to 6.13 inclusive. the CCMC shall meet, discharge its
responsibilities and convene, adjourn and otherwise regulate its meetings and
proceedings in such manner as it may from time to time determine.

6.2 A CCMC Member mlaY convene meeting

A CCMC Member may at any time convene a meeting of the CCMC by
giving to the CCMC Chair a notice requesting the meeting, and stating the
nature of the business the CCMC Member wishes to transact at the meeting.
not less than 28 days (or any other period the CCMC Chair deems
appropriate, which decision shall be conclusive) from the day the meeting is
to be convened.

6.3 Notice of meeting

The CCMC Chair shall send to each other CCMC Member, not less than 28
days (or any other period the CCMC Chair deems appropriate, which decision
shall be conclusive) betore the date fixed tor holding a meeting of the CCMC,
a notice stating:

(a) the date and time for the holding of the meeting;

(b) a place for the holding of the meeting;

(c) if the meeting is to be held in 2 or more places pursuant to clause
6.11, the places at \<vhichthe meeting will be held and the technology
that will be used to facilitate the holding of the meeting in that
manner; and

(d) the nature of the business to be transacted at the meeting.

6.4 Notn!C®of I!n.!lssnessat meeting
A CCMC Member who wishes to bring any business before a meeting of the
CCMC of which they have received notice may, not less than 14 days (or any
other period the CCMC Chair deems appropriate, which decision shall be
conclusive) prior to the date ofthe meeting. give notice of that business to the
CCMC Chair. The CCMe Chair must include that business in the agenda of
the relevant meeting.

6,5 QYomm

A quorum for a meeting of the CCMC shall be all 3 CCMC Members.

6.6 CCMCChair to preside
The CCMC Chair shall preside over each meeting of the CCMe.

6.1 Voting on qU~$tions

Every question arising at a meeting shall be determined, on a show of hands
or as determined by the CCMC Chair, by a simple majority.

---------_._---.--
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(;,w} Mili'u.!lte book ~s evidence

A declaration by the CCMe Chair that a resolution has been carried or lost,
and an entry in the minute book of the CCMC to that effect, is evidence of the
fact without proof of the number, proportion or composition of votes recorded
in favour of or against that resolution.

6,9 Voting

Each CCMC Member shall have 1 vote only on all questions arising at a
meeting.

6.11!Jl Confiict$ ©lf interest
If a CCMC Member has a material personal interest in relation to a matter
that is being considered at a meeting of the CCMC they must not:

(a) be present while the matter is being considered at the meeting; or

(b) vote on the matter,

unless:

(c) the CCMC Member notifies the other CCMC Members, the
Association Chair and:

(i) if they were appointed in accordance with clause 5.3, the
Consumers' Directors of the BFSO; or

(U) ifthey were appointed in accordance with clause 5.4, the
Chahman of the BPSO.

of their material personal interest (including the nature and extent of
the interest and its potential relation to the business of the CCMC)
within a reasonable time before the relevant meeting; and

(d) if only ICCMC Member has a material personal interest in relation
to the matter, the other CCMC Members:

(i) give that CCMC Member a reasonable opportunity to make
submissions to them; and

(ii) if the matter is a complaint alleging a breach of the Code by
an Association Member being considered under clause 8, give
the person who has made the complaint a reasonable
opportunity to make submissions to them; and

(iii) give a written instrument signed by each of them to the
Chainnan of the BPSO and the Association Chair as soon as
practicable before the meeting of the CCMC at which the
matter is considered:

(A) identifying the CCMC Member, the nature and
extent ofthe CCMC Member's material personal
interest and its potential relation to the business of
the CCMC; and

~ Malteso"!! Stephen Jaques I Code Compliance Monitoring Corr;-;;:;-itteeConstitution A~soCi;tion
ccmc constitution february ; 20 February 2004

11

Appendix 'C'



(8) stating that they are satisfied that the CCMC
Member's material personal interest should not
disqualify the CCMC Member from being present
while the matter is being considered at the meeting
or from voting on the matter; and

(e) ifmore than 1 CCMC Member suspects that they have a material
personal interest in relation to the same matter, the Chairman ofthe
BFSO:

(0 gives each such CCMC Member a reasonable opportunity to
make submissions to them; and

(ii) if the matter is a complaint alleging a breach of the Code by
an Association Member being considered under clause 8,
gives the person who has made the complaint a reasonable
opportunity to make submissions to them; and

(iii) gives a written instrument signed by the Chainnan ofthe
BFSO to the Association Chair:

(A) identifying each relevant CCMC Member and the
nature and extent of each CCMC Member"s
material personal interest and its potential relation

. to the business of the CCMC; and

(8) stating that they are satisfied that each such CCMC
Member's material personal interest should not
disqualify each CCMC Member from being present
while the matter is being considered at the meeting
or from voting on the matter.,

For the avoidance of doubt. a material personal interes~ for the purposes of
this clause does not arise solely by reason of a CCMC Member's current or
previous employment with an Association Member, oriby reason of the
financial institution of which a CCMC Member is a cu~tomer.

,
A meeting of the CCMC may be constituted by separate meetings ofCCMC
Members held at the same time at different places (wh,ther involving less
than 2 CCMC Members at any] place and whether in ~erson or by
simultaneous linking together by telephone or other m¢thod of audio or audio
visual communication) which will for the purposes of~his Constitution be
taken to constitute Imeeting. :

,
A resolution in writing signed by each CCMC Membe~ entitled to vote on the
resolution has the same effect and validity as a resolution of the CCMC
Members passed at a duly convened meeting and any such resolution may
consist of several documents in like fonn each signed by I or more CCMC
Members that together constitute the resolution. The resolution is passed
when the last CCMC Member signs.

12© Mallesons StephenJaques Code Compliance Monitoring Committee ConstitutionAssociation
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(f§,13 Altern/ite represent/itive
A CCMC Member may appoint an alternate to attend a meeting which the
CCMe Member is unable to attend due to illness, absence from Australia, the
operation of clause 6.10 or other significant circumstances, provided that:

(a) the CCMC Member has asked the person whom the relevant CCMe
Member proposes to appoint as an alternate if that person has any
material personal interest in relation to a matter that is being
considered at the relevant meeting of the CCMC and the person has
said that they do not have such an interest; and

(b) the CCMC Member's appointment of the alternate is approved by
written instrument:

(i) in the case of a CCMC Member appointed in accordance with
clause 5.2, signed by the Association Chair and given to the
CCMC Chair not less than 7 days before the meeting which
the alternate is to attend; or

(ii) in the case of a CCMC Member appointed in accordance with
clause 5.3, signed by a majority of the Consumers' Directors
of the BFSO and given to the CCMC Chair not less than 7
days before the meeting which the alternate is to attend; or

(iii) in the case of a CCMC Member appointed in accordance with
clause 5.4, signed by the Association Chair and the Chairman
of the BFSO, and given to the other CCMC members not less
than 7 days before the meeting which the alternate is to
attend.

A person appointed as an alternate may exercise all the powers of their
appointor (other than the power to appoint an alternate), and is subject to all
the requirements applying to the office of their appointor, at the meeting
which they attend at which their appointor is not present.

'1 CCMC Chair

1.1 Duties

(a) The CCMC Chair shall do such things as are expressed to be within
their responsibilities under this Constitution and shall exercise or
perform such powers and duties as the CCMC may from time to time
assign to or vest in them.

(b) The CCMC Chair's duties shall include:

(i) administering and managing (within budgets approved by the
Chainnan of the BFSO and the Association Chair (see clause
13.2)) the office and staff of the CCMC; and

(ii) doing all such other things as shall be necessary to achieve
the mission of the CCMe.

---_.--,. ----------------
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1,2 Powers
The CCMC Chair may take action in accordance with a resolution of the
CCMCto:

(a) engage and dismiss staft~;

(b) enter into, vary and terminate leases;

(c) operate bank accounts;

(d) negotiate and enter into contracts with the BfSO including, without
limitation, contracts for staff, equipment and facilities;

(e) negotiate and enter into such other contracts or commitments as are
necessary or desirable for the CCMe to make; and

(t) sign or otherwise execute all such documents or instruments as may
be required tor any of the foregoing.

1,3 AL8thority

A copy oftbe resolution of the CCMC as to the authority of the CCMC Chair
in respect of any matter shall be accepted as conclusive proof of such
authority.

8 CompBaintsabout Code breaches

8.1 C@liIsiCi1srSlticmof complaints about Code breaches

The C(MC must consider any complaint alleging that an Association
Member has breached the Code, except that the CCMe must not consider a
complaint:

(a) to the extent that the complaint relates to an Association Member's
commercial judgment in decisions about lending or security.
However, the CCMC may consider a complaint alleging a breach of
the Code arising fi·om maladministration by the Association Member
in arriving at a commercial judgment. "Maladministration" refers to
an act or omission contrary to or not in accordance with a duty owed
at law or pursuant ~othe terms (express or implied) ofthe contract
between the Association Member and the person making the
complaint;

(b) if the CCMC is, or becomes, aware that the complaint:

(i) is being or will be heard (whether as a standalone matter or as
part of any process or proceeding) by another Forum. and the
Forum may make a final detennination as to whether a breach
of the Code has occurred. In such a case the CCMC must not
consider the relevant complaint until the relevant forum has
determined, or declined to determine (for whatever reason).
whether a breach of the Code has occurred. If the Forum
determines whether a breach ofthe Code has occurred, the
CCMC must adopt the Forum's tlnding; or

---- ..--------r------------------ ...- -----.--------.
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(li) was heard (whether as a standalone matter or as part of any
process or proceeding) by another Forum, and the Forum has
determined whether a breach of the Code has occurred. In
such a case the CCMC must adopt the finding of the relevant
Forum as to whether a breach of the Code has occurred;

(c) if the CCMC thinks there is a more appropriate Forum to deal with
the complaint. Without limiting this exception, CCMC may form the
view that there is a more appropriate Forum to deal with the
complaint where the complaint alleges in whole or in part that an
Association Member has breached any legislative provision;

Cd) which the CCMC has referred to the Association Member concerned,
unless:

0) the Association Member has responded to the complaint; or

(ii) 45 days have elapsed,

whichever is the earlier;

(e) if the CCMC considers that the complaint is frivolous or vexatious; or

(t) if the complaint is based on the same events and facts as a previous
complaint by the complainant to the CCMC, unless there is new
information;

(g) jfthe events to which the complaint relates occurred:

(i) before the Association Member to which the complaint
relates became a Code Subscriber;

(ii) in relation to an emity which was not a Code Subscriber at the
time of the events to which the complaint relates and was
subsequently acquired by a Code Subscriber; or

(h) the complainant was aware of the events to which the complaint
relates, or would have become aware of them if they had used
reasonable diligence, more than I year before the complainant first
notified the CCMC in writing.

8.2 C@nsodeU'alti@n @f complaint$

The CCMe must, within a reasonable time of receiving a complaint, consider
that complaint in accordance with this Constitution and any operating
procedures determined by the CCMC in accordance with clause 16.

18.3 Notice of propo$ed determination

Except where an Association Member admits it has breached the Code, the
ceMe must give at least 28 days' notice to all parties about the CCMC's
intention to make a determination in relation to a complaint. This notice mUlst
be in writing and must state:

---------__,-- . .
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(a) what determination the CCMC intends to make in relation to the
complaint (including any finding that the Association Member is
responsible for serious or systemic non-compliance with the Code.
However, when considering a complaint the CCMC need only
consider whether an Association Member is responsible for serious or
systemic non~compiiance with the Code if it reasonably suspects that
this is the case);

(b) briefly, the reasons for any conclusions about the merits of the
complaint; and

(c) that the parties to the complaint have an opportunity to make further
submissions to the CCMC within a reasonable time from receipt of
the notice before a determination may be made by the CCMC.

~.4 Notice @f determination

After the CCMC has given the parties to a complaint a reasonable time within
which to make further submissions after the date ofa notice under clause 8.3,
the CCMC may make a determination in relation to a complaint. A
determination made by the CCMC must:

(a) unless otherwise agreed by the complainant and the Association
Member, be in writing;

(b) include a brief description of the complaint;

(c) include a statement that in the CCMC's view the complaint was
proven in whole or in part or was unfounded;

(d) if applicable, state any finding by the CCMC that the Association
Member is responsible for serious or systemic non-compliance with
the Code; and

(e) include brief reasons for the conclusions and findings of the CCMC.

9. ~ GII'OMncilsfor Inquiry

The CCMe may conduct an Inquiry on its own motion solely for the purpose
of monitoring 1 or more Association Members' compliance with the Code.

9.2 Reasonableopportunity to makesubmissions

The CCMC must, before making any determination in accordance with clause
9.4, give each Association Member to which the Inquiry relates, and any
other parties which it reasonably believes may have an interest in the Inquiry9
a reasonable opportunity to make submissions to the CCMC in relation to the
Inquiry.

Ni;iJesonsslePh;n Jaques~Od~-C~;Plian~ MonitoringCommitteeConstitutionAssociation--------·· 16
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9.3 Prelimilrullry notice of deterrmination

If the CCMC intends to make a determination resulting trom an Inquiry
which includes a finding that in the CCMC's view an Association Member
has breached the Code, the CCMe must, except where an Association
Member admits it has breached the Code, give the Association Member at
least 28 days' notice of the CeMe's intention. This notice must be in writing
and must state:

(a) the findings the CCMe intends to make;

(b) the reasons for the findings the CCMC intends to make; and

(c) that the Association Member has an opportunity to make further
submissions to the CCMC within a reasonable time from receipt of
the notice before the CCMe makes a detennination in relation to the
Association Member.

9.4 iNloticeof determination

After the CeMC has given an Association Member a reasonable time within
which to make further submissions after the date of any notice under clause
9.3, the CCMC may make a determination. This determination must:

(a) be in writing;

(b) briefly state the findings of the CCMC; and

(c) briefly state the reasons for the findings the CCMC has made.

10 Generalprinciples and procedures

1@.1 General principles

When considering a complaint or conducting an Inquiry. the CCMC must:

(a) take into account, to the extent relevant to the complaint or inquiry,
and subject to the provisions of the Code, the criteria of:

(i) law;

(ii) other applicable industry codes or guidelines;

(iii) good industry practice; and

(iv) fairness in all the circumstances;

(b) ensure, as far as practicable, that:

(i) an Association Member's business is not disrupted unduly;
and

(ii) an Association Member's customers are not inconvenienced
unduly; and

---,- - ------
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(c) act reasonably in all circumstances.

10.2 R(!;qUISf9W and investigations by the CCMC
The CCMe may, for the purposes of considering a complaint or monitoring
Association Members' compliance with the Code by conducting an Inquiry,
and subject to clause 10.1:

(a) make reasonable requests for an Association Member to provide
access to infonnation, documents and systems, which the CCMC
considers necessary to discharge its functions. An Association
Member must comply with any such reasonable request as soon as
reasonably practicable, except if the A.ssociation Member certifies
that:

(i) if it complies with the request it would be in breach of a law
(including, without limitation, of the Privacy Act 1988 (Cth»
and that, where a third party's consent to the request would
avoid a breach of that law, the Association Member has taken
reasonable steps to obtain the appropriate consent and such
consent was refused;

(ii) to provide information that is the subject of the CCMC's
request would breach a duty of contidentiaIity to a third party
and the Association Member has taken reasonable steps to
obtain consent to the disclosure of the information and such
consent was refused; or

(iii) legal professional privilege attaches to the information
requested by the CCMC;

(b) conduct market research, such as mystery shopping. undertaken by its
employees, consultants, independent contractors or agents, regarding
the activities of an Association Member; and

(c) conduct compliance visits at the premises of an Association Member,
undertaken by its employees, consultants, independent contractors or
agents.

10.3 lrea1l:n1sntof information

(a) All information provided by or on behalfofa party (including an
Association Member) to the CCMC (including. for the avoidance of
doubt. any employee. consultant, independent contractor or agent of
the CCMC) and designated as confidential, and aU information
provided by or on behalf of the CCMe to an Association Member
being, in either case, information that is not in the public domain
(otherwise than by breach of this clause), shall be deemed
confidential.

(b) The CCMC must return any item containing confidential information
as soon as practicable after a complaint is resolved or withdrawn or
any Inquiry is completed. If a complaint is sent to another forum then
the CCMC must, unless the CCMC is compelled by law to provide

) Malleson; Stephen Jaq~e5 --I Code Compliance Monji~rlng Committee Constitution Association
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the information, obtain the consent of the relevant party before
forwarding any information to the new Forum.

(c) The CCMe and the Association Member (as recipients of that
information) shall take reasonable steps to ensure that the
confidentiality of confidential information is maintained, including
taking reasonable steps to ensure that their employees, consultants.
independent contractors or agents, abide by the same obligation.

'10.4 Externai expertise

In discharging its functions the CCMC may consult external parti~s as the
CCMC thinks appropriate, provided that the CCMC takes reasonable steps to
ensure that any such external parties also comply with the requirements of
this Constitution as far as it is reasonably relevant.

10.5 RI!.Jl~esof evidence

The CCMC shall not be bound by any legal rule of evidence unless otherwise
stated in this Constitution, but may in its discretion apply a rule of evidence in
any particular case where it considers it appropriate.

10.6 Prev80a.u~ determinations

The CCMC will not be bound by any of its previous determinations.

11O.'1 Authority to give oral or written public statements

The CCMC, and each CCMC Member, shall not make public statements on
behalf oftlle CCMC, except:

(a) as contained in the Annual Report; or

(b) with the pri.or approval of both the Chairman ofthe BF§O and the
Association Chair.

11 lNiaming of Association Member

11.'I Grounds for naming As.sociation Member

Subject to this Constitution, the CCMC may name an Association Member in
the manner specified in clause 11.2 below if the CCMC is satisfied that the
Association Member:

(a) is guilty of serious or systemic non-compliance with the Code;

(b) has ignored a request from the CCMC to remedy a breach of the Code
or has failed to remedy that breach within a reasonable time;

(c) ha~ breached an undertaking given to the CCMC; or

Cd) has not taken reasonable steps to prevent a breach of the Code from
reoccurring after having been warned by the CCMC that it might be
named.

'.E' Mallesons Stephen Jaques i Code Compiiance Monitoring Committee Constitution Association
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11.2 Manner of naming A.ssociation Member
Subject to this Constitution, the CCMC may name an Association Member
by:

(a) notifying ASIC that it intends to name the Association Member and
the reasons for naming that Association Member; and

(b) naming the Association Member, and specifying the reasons for
which it is naming the Association Member, in its Annual Report.

1.2 Reportsfrom Association Members

~2.1 J!\s$oc:iationMember to lodge alrmual C@mpUanceReport

(a) Each Association Member must lodge a Compliance Report with the
CCMC within 3 months after:

(i) 30 June 2004, reporting on the Association Member's
compliance with the Code up to 30 June 2004;

(ii) 31 March 2005, reporting on the Association Member's
compliance with the Code from 1 July 2004 to 31 March
2005; and

(iii) the end of each subsequent Financial Year, reporting on the
Association Member's compliance with the Code during that
Financial Year.

(b) However, if an Association Member is an Association Member for
less than the full period for which the Association Member must
prepare a Compliance Report, it need not provide a Compliance
Report for that period. but mllst include information about such
compliance in its next Compliance Report.

(c) The Compliance Report must be in a form approved by the CCMC
for use by all Association Members.

13 Financialmatters

;3.1 CCMCAssociEiliionfUl'u:fing
Unless the CCMC Association otherwise detenuines, the Chairman of the
SFSO and the Association Chair may jointly determine at their sole
discretion:

(a) the amount of the Association Membership fee payable by each
Association Member to meet the CCMe Association's anticipated
aggregate liabilities and expenses for a Financial Year;

(b) any other amount payable by an Association Member in relation to
the CCMC's activities; and

) Mallesons Stephan Jaques i Code Compliance Monitoring Committee Constitution Association
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(c) the time and manner of payment of the fees and other amounts
payable by Association Members,

and each Association Member must pay the fees and other amounts so
determined.

13,2 li~lbmtie$ and expenli;eli;

Unless the CCMC Association otherwise determines, the Chairman of the
BFSO and the Association Chair may jointly determine the anticipated
aggregate liabilities and expenses of the CCMC Association for a Financial
Year from time to time and at their sole discretion.

13.3 Remuneff€lltionof ceNic Members

Unless the CCMC Association otherwise determines, the Chairman of the
BrSO and the Association Chair may jointly determine at their sole discretion
any remuneration payable to a CCMC Member.

113.4 GST

If GST has application to any supply made by the CCMC Association to an
Association Member, the CCMC Association may recover from the
Association Member an additional amount on account ofOST, such amount
to be calculated by multiplying the amount payable by the Association
Member by the prevailing GST rate.

13.5 Notic@ of fees and other amolLmta

Unless the CCMC Association otherwise determines, the Chairman of the
BFSO shall give to each Association Member written notice of any fees and
other amounts payable by that Association Member.

13.~ NOIi1·~ayment ef fees or other amoa.snts

The CCMC Association may cancel any Association Membership (without
prejudice to its rights to recover fees and other amounts due and payable and
any interest and penalties thereon) for non~payment of any fees or other
amounts payable by that Association Member.

13.1 Income and pB'operty of the CCMC Association

The income and propelty of the CCMC Association shall be applied solely
towards the promotion of the objectives ofthe CCMC Association.

13.8 DistrrilbllUltire)Bllcf assets
In the event of dissolution of the CCMC Association, any remainder of its net
assets after discharge of all its just debts and other legal and moral
obligations, shall not be distributed to Association Members but shall be
distributed to some other organisation that has similar restrictions upon
distribution of assets to its members as may be approved by the Association
Members.
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14 Indemnity

1~.1 CCMC's~ssets
Each CCMe Member shall be indemnified out of the assets of the CCMC
Association and (to the extent that they are inadequate) by each Association
Member against all liabilities arising out of the discharge of their
responsibilities as a CCMC Member.

14.:Z lumitation

The indemnity given by each Association Member under clause 14.1 above is
limited to a proportion of the liability described. That proportion must be
calculated by taking the amount each Association Member has paid or is
obliged to pay as an Association Membership fee under clause 13, and
dividing it by the total Association Membership fees payable by Association
Members, in each case in the same Financial Year in which the relevant
liability of the CCMC member arose.

15 Reporting by CCMC

15.11 CoUeeti@n of information foli' Annual Report

The CCMC must, for each period for which it must prepare an Annual
Report, collect and record the following information in relation to its
operations for inclusion in the Annual Report for the period:

(a) the number of enquiries it has dealt with;

(b) the number of complaints it has received and resolved;

(c) the number of Inquiries it has conducted;

(d) the demographics of complainants (where practicable);

(e) the details of complaints which were determined to be outside the
CCMC's functions and reasons for these determinations~

(0 the current case load of complaints and Inquiries, including their age
and status;

(g) the time taken to determine complaints and conduct Inquiries;

(h) It protlle of current and resolved complaints which identifies the
relevant:

(i)

.:: (ii)

(iii)

(iv)

provisions of the Code;

types of products or services;

underlying cause of the complaints;

impact that any identified lack of compliance with the Code
may have or is having on customers (including the relative

© Mallesons Stephen Jaques l Code Compiiance Monitoring Co';;;;'ittee Constitution Association
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importance of any Code provision that has or may have been
breached);

(v) compliance measures implemented by Association Members;
and

(vi) systemic issues or other trends;

(i) a profile of current and completed Inquiries which identifies the
relevant:

(i) provisions of the Code;

(ii) types of products or services;

(iii) underlying reasons for the Inquiries;

(iv) impact that any identified lack of compliance with the Code
may have or is having on customers (including the relative
importance of any Code provision that has or may have been
breached);

(v) compliance measures implemented by Association Members;
and

(vi) systemic issues or other trends;

(j) the level of compliance with the Code which the CCMC has
asceltained as result of its determination of complaints and conduct of
Inquiries;

(II.) the impact that any identified lack of compliance with the Code
provisions may have or is having on customers (including the relative
importance of any Code provision that has Of may have been
breached);

(I) compliance initiatives undertaken by Association Members; and

(m) information about the monitoring of any other aspects oftne Code
referred to the (,CMe by the ABA under the Code.

The (,CMC may in its discretion also collect, for inclusion in its Annual
Report, intormation about benefits and disadvantages to customers resulting
from Association Members' compliance with the Code.

15.2 PubBieatuonof Annua~ Report
The CCMC must publish an Annual Report:

(i) within 6 months after 30 June 2004. covering the period from the day
that the CCMe comes into operation to 30 June 2004;

(ii) within 6 months after 31 March 2005, covering the period from I July
2004 to 3] March 2005; and

._......_..,-----_._----_._--
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(ii i) \vithin 6 months after the end of each subsequent Financial Year.

Each Annual Report must be a fair and adequate summary and analysis of the
information specified in clause 15.1. the financial matters specified in clause
13 and any other matters the CCMC thinks fit that are consistent with the
functions of the CCMe under the Code and this Constitution.

15,3 Provision and lodgement of Annual Report

The CCMC must:

(a) provide a copy of the Annual Report to each Association Member;

(b) make copies of the Annual Report available to the public; and

(c) lodge a copy of the Annual Report with AS[C within a reasonable
time after it is published.

15.4 Commissioning of independent review
The CCMe must arrange an independent review of its activities to be held:

(a) for the first time. within a reasonable time after the first 12 months
that the CCMC has been in operation; and

(b) subsequently, on each occasion that the ABA commissions a review
of the Code in accordance with clause 5.1 of the Code.

15.~ Report of independent review

On each occasion that an independent review is conducted in accordance with
clause 15.4, the CCMC must cause a report of that review to be prepared and
must lodge a copy of that report with ASIC within a reasonable time after the
report is completed.

16 Operating procedures

16.1 Dev<!G@pmentof operating procedures

The CCMC must develop operating procedures, in accordance with clause
34(h) of the Code and consi~tent with this Constitution, first having regard to
the operating procedures of the BFSO and then by consulting with the BPSO
and the ABA, dealing with the following matters:

(a) receipt of complaints;

(b) privacy requirements;

(c) civil and criminal implications of the act or event the subject ofa
complaint under the Code or an Inquiry;

(d) time frames for acknowledging receipt of a complaint, its progress,
responses from the parties to the complaint and for recording the
outcome;

© MaUesol1s Siephen Jaques Code Compliance Monitoring Committee Constitution Association
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1 Introduction
1.1 This Code is a voluntary code of conduct which 

sets standards of good banking practice for us to
follow when dealing with persons who are, or who
may become, our individual and small business
customers and their guarantors.

STA N DA R D S

BEHAVIOUR

C O D E O F B A N K I N G P R A C T I C E2
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A N D  G E N E R A L  O B L I G A T I O N S

2 Our key commitments to you
2.1 We will:

(a) continuously work towards improving the
standards of practice and service in the banking
industry; 

(b) promote better informed decisions about our
banking services:
(i) by providing effective disclosure of

information; 
(ii) by explaining to you, when asked, the

contents of brochures and other written
information about banking services; and

(iii) if you ask us for advice on banking
services:
(A) by providing that advice through our

staff authorised to give such advice;
(B) by referring you to appropriate

external sources of advice; or
(C) by recommending that you seek

advice from someone such as your
legal or financial adviser;

(c) provide general information about the rights and
obligations that arise out of the banker and
customer relationship in relation to banking
services; 

(d) provide information to you in plain language;
and

(e) monitor external developments relating to
banking codes of practice, legislative changes
and related issues.

2.2 We will act fairly and reasonably towards you in a
consistent and ethical manner. In doing so we will
consider your conduct, our conduct and the contract
between us. 

2.3 In meeting our key commitments to you, we will
have regard to our prudential obligations. 

3 Compliance with laws
3.1 We will comply with all relevant laws relating to

banking services, including those concerning:
(a) consumer credit products; 
(b) other financial products and services;
(c) privacy; and
(d) discrimination.

3.2 If this Code imposes an obligation on us, 
in addition to obligations applying under a relevant
law, we will also comply with this Code except
where doing so would lead to a breach of a law (for
example, a privacy law).

4 Retention of your rights
In addition to your rights under this Code, you
retain any rights you may have under Federal laws,
especially the Trade Practices Act 1974, the
Australian Securities and Investments Commission
Act 2001 and Chapter 7 of the Corporations Act
2001, and under State and Territory laws, especially
the Uniform Consumer Credit Code and Fair
Trading Acts. 

5 Review of this Code
5.1 We will require the ABA to commission an

independent and transparent review of this Code
every 3 years or sooner if appropriate, with the
review to be conducted in consultation with:
(a) banks which adopt this Code;
(b) consumer organisations;
(c) other interested industry associations;
(d) relevant regulatory bodies; and
(e) other interested stakeholders.

5.2 We will participate in any such review and
co-operate with the person conducting it.

C O D E O F B A N K I N G P R A C T I C E4
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5.3 We will require the ABA to establish, and we will
support, a forum (including consumer, small
business and banking industry representatives) for
the exchange of views on: 
(a) banking issues; and
(b) the effectiveness of this Code. 
We will also require the ABA to ensure that these
views are taken into account in the next review of
this Code.

5.4 We will require the ABA to promptly publish on its
website: 
(a) the recommendations and report arising from

a review of this Code (and to make them
available to the public in hard copy on request); 

(b) reasons why any such recommendation has not
been accepted; and

(c) quarterly progress reports on the
implementation of those recommendations
which have been accepted, until the
implementation process is complete. 

6 Elderly customers and customers
with a disability
We recognise the needs of elderly customers and
customers with a disability to have access to
transaction services, so we will take reasonable
measures to enhance their access to those services. 

7 Staff training and competency
We will ensure our staff (and our authorised
representatives) will be trained so that they: 
(a) can competently and efficiently discharge their

functions and provide the banking services
they are authorised to provide; and

(b) have an adequate knowledge of the provisions
of this Code.

8 Promotion of this Code
We will require the ABA to: 
(a) promote this Code; and 
(b) clearly make public:

(i) which banks subscribe to this Code; and 
(ii) how you can get a copy of this Code.

9 Availability of copies of this Code
We will:
(a) display, at our branches, a copy of this Code;
(b) make this Code available on request; 
(c) display this Code on our website; and
(d) send this Code to you by electronic

communication or mail on request.

TE R M S A N D
CO N D I T I O N S
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10 Terms and conditions
10.1 We will expeditiously provide to you, or any person,

on request: 
(a) the terms and conditions of any ongoing

banking service we currently offer;
(b) full particulars of standard fees and charges

that are, or may become, payable for any
banking service we currently offer; and 

(c) particulars of the interest rates applicable to any
banking service we currently offer.

10.2 The terms and conditions of our banking services
will: 
(a) be distinguishable from marketing or

promotional material; 
(b) be in English and any other language we

consider to be appropriate; 
(c) be consistent with this Code;
(d) be provided at the time of or before the contract

for an ongoing banking service is made except
where it is impracticable to do so, in which case
they will be provided as soon as practicable
afterwards; and

(e) draw attention to the availability of the general
descriptive information referred to in clauses
13.1 and 13.2 if it is relevant and will
specifically mention the availability of
information about:
(i) account opening procedures; 
(ii) our obligations regarding the

confidentiality of your information;
(iii) complaint handling procedures; 
(iv) bank cheques; 
(v) the advisability of you informing us

promptly when you are in financial
difficulty; and

(vi) the advisability of you reading the terms
and conditions applying to the relevant
banking service. 

10.3 Any written terms and conditions will include a
statement to the effect that the relevant provisions of
this Code apply to the banking service but need not
set out those provisions.

10.4 We will include (where relevant) the following in or
with our terms and conditions applying to a
banking service:
(a) the standard fees and charges that then apply;
(b) the method by which interest, if any, is

calculated and the frequency with which it will
be credited or debited;

(c) the manner in which you will be notified of
changes to: 
(i) the terms and conditions; 
(ii) fees and charges; and
(iii) interest rates;

(d) if appropriate, the fact that more than one
interest rate may apply; 

(e) any minimum balance requirement or restriction
on depositing money in, or withdrawing money
from, an account; 

(f) for term deposits: 
(i) how we will pay interest and repay the

principal; 
(ii) how funds may be dealt with at maturity;

and 
(iii) details of any fee or charge or change in

an interest rate resulting from a
withdrawal in advance of maturity;

(g) in respect of a loan to you which is not
regulated by the Uniform Consumer Credit
Code, the repayment details; 

(h) subject to clause 24, the frequency with which
statements of account will be provided;

(i) a statement that information on current interest
rates and standard fees and charges is
available on request; 

C O D E O F B A N K I N G P R A C T I C E6
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(j) how we will process the cancellation of a direct
debit request relevant to a banking service, in
accordance with clause 19 of this Code; and

(k) how you or we may alter or stop another
payment service.

10.5 We will include in or with the terms and
conditions for our credit cards:
(a) general information on chargeback rights;
(b) a prominent statement of the time frames within

which you should report a disputed transaction
(so that we may reasonably ask for a chargeback
where such a right exists) and a note to the
effect that, where the Electronic Funds Transfer
Code of Conduct applies, there may be no such
time frames in certain circumstances; and

(c) a warning that the ability to dispute a
transaction may be lost if it is not reported
within the time frames we specify or describe.

11 Copies of documents
11.1 If you request a copy of a document, you may 

have rights in respect of that request under the
Uniform Consumer Credit Code or Chapter 7 of 
the Corporations Act 2001, which are greater than
those which apply under this Code. We will comply
with that law when it applies. Otherwise this clause
11 applies.

11.2 At your request, we will give you a copy of any of
the following documents we have relating to a
banking service you have, or had, with us:
(a) a contract (including terms and conditions,

standard fees and charges and interest rates);
(b) any mortgage or other security document;
(c) a statement of account; and
(d) a notice previously given to you relevant to us

exercising our rights.

11.3 We will, subject to clauses 11.4 and 11.5, provide
you with a copy of a document:
(a) within 14 days, if the original came into

existence 1 year or less before the request 
is given;

(b) within 30 days, if the original came into
existence more than 1 year but less than 
7 years before the request is given; and

(c) otherwise within a reasonable time.

11.4 We do not have to give you a copy of a notice which
requires you to take action if we receive the request
more than 2 years after discharge or termination of
the original contract to which the notice is related.

11.5 We do not have to give you another copy of a
statement of account within 3 months after we have
given you a copy of the same statement of account.

11.6 A copy of a document provided to you under this
Code may be in the form of a computer-generated
facsimile containing the same information as the
original or in any other form as mutually agreed.

11.7 We may charge you a reasonable fee for providing
you with a copy of a document under this Code.

12 Cost of credit
We will make available to you, a potential customer
or an appropriate external agency the interest rates
and standard fees and charges applicable to a
banking service that is a credit service offered by
us, for use in the preparation of a comparison rate. 
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13 Operation of accounts
13.1 We will provide to you or a potential customer,

upon request, general descriptive information
concerning our banking services, including where
appropriate: 
(a) account opening procedures; 
(b) our obligations regarding the confidentiality of

your information;
(c) complaint handling procedures; 
(d) bank cheques; 
(e) the advisability of you informing us promptly

when you are in financial difficulty; and
(f) the advisability of you reading the terms and

conditions applying to the relevant banking
service. 

13.2 When you open an account with cheque access, and
on request, we will provide you with general
descriptive information on:
(a) the time generally taken for clearing a cheque

and how a cheque may be specially cleared; 
(b) the effect of crossing a cheque, the meaning of

“not negotiable” and “account payee only” and
the significance of deleting “or bearer” when
any of these expressions appear on a cheque; 

(c) how and when a cheque may be stopped; 
(d) how a cheque may be made out so as to reduce

the risk of unauthorised alteration; and
(e) the dishonour of cheques, including post-dated

and stale cheques. 

14 Account suitability
If you tell us that you are a low income earner or a
disadvantaged person (regardless of whether you are
an existing or prospective customer but not if you
are a small business), we will provide you with
details of accounts which may be suitable to your
needs. We will also do this if you ask for this
information or if, in the course of dealing personally
with you, we become aware that you are in receipt
of Centrelink or like benefits. 
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15 Pre-contractual conduct
15.1 We will disclose to you the existence of any

application fee or charge and whether the fee or
charge is refundable if your application is rejected
or not pursued. This will be done before you are
liable to pay any such fee or charge. 

15.2 Where we charge you for the provision of a 
bank cheque, an inter-bank transfer or like service, 
we will disclose the fee or charge to you when 
the service is provided or at any other time on
request except where the relevant banking service
is regulated by Chapter 7 of the Corporations 
Act 2001.

16 Opening of accounts
16.1 We will provide to you or a potential customer upon

request, general descriptive information (which may
consist of or include material made available by a
government) about: 
(a) the identification requirements of the Financial

Transaction Reports Act 1988; and 
(b) the options available to you or a potential

customer under tax file number legislation. 

16.2 When you already have an account with us
and we open a new account for you, we will state
in writing:
(a) whether the new account may be combined

with the existing account; and
(b) what the consequences are if the accounts

are combined.

17 Account combination
17.1 We will inform you promptly after exercising our

right to combine your accounts. 
17.2 In exercising a right to combine accounts, we

will comply with any applicable requirements of
the Code of Operation for Centrelink Direct
Credit Payments. 

18 Changes to terms and conditions
18.1 When, in relation to a banking service, we

intend to:
(a) introduce a fee or charge (other than a

government charge referred to in clause 18.2);
(b) vary the minimum balance to which an account

keeping fee applies;
(c) vary the method by which interest is calculated;
(d) vary the balance ranges within which interest

rates apply to a deposit account; or
(e) vary the frequency with which interest is

debited or credited,
we will provide written notice of the introduction or
variation to you at least 30 days before the change
takes effect except that such notice is not required
where you cannot reasonably be located or you have
engaged in the transaction or procured the service
anonymously.

18.2 We will notify you of the introduction or variation
of a government charge payable directly or indirectly
by you by advertisement in the national media or
local media or in writing to you, unless the introduction
or variation is publicised by a government, 
government agency or representative body. 

18.3 We will notify you of other variations to the 
terms and conditions (including a variation of
standard fees and charges or of an interest rate) 
in relation to a banking service by advertisement 
in the national media or local media or in writing 
to you, no later than the day on which the variation
takes effect, except where the interest rate is linked
to money market rates or some other external
reference rate, changes to which we cannot notify
you of in advance.

18.4 Clauses 18.1 to 18.3 do not apply to a banking
service regulated by: 
(a) the Uniform Consumer Credit Code; or
(b) Chapter 7 of the Corporations Act 2001 so 

far as the relevant change is a change to fees
and charges.

This is because these laws have their own notice
requirements.
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19 Direct debits
19.1 We will take and promptly process your:

(a) instruction to cancel a direct debit request
relevant to a banking service we provide to
you; and

(b) complaint that a direct debit was unauthorised
or otherwise irregular, 

and will not direct or suggest that you should first
raise any such request or complaint directly with the
debit user (but we may suggest that you also
contact the debit user).

19.2 Clause 19.1 does not apply to a payment service
relating to a credit card account (see clause 20).

20 Chargebacks
We will, in relation to a credit card transaction:
(a) claim a chargeback right where one exists and

you have disputed the transaction with us within
the required time frame;

(b) claim the chargeback for the most appropriate
reason; 

(c) not accept a refusal of a chargeback by a
merchant’s financial institution unless it is
consistent with the relevant card scheme rules;
and

(d) include general information about chargebacks
with credit card statements at least once every
12 months.

21 Foreign exchange services
21.1 In providing a foreign exchange service, other than

by credit or debit card or travellers’ cheque, we will
provide to you:
(a) details of the exchange rate and commission

charges that will apply or, if these are not
known at the time, details of the basis on which
the transaction will be completed if they are
known to us; and

(b) an indication of when money sent overseas on
your instructions would normally arrive at the
overseas destination.

21.2 Prior to granting a foreign currency loan in
Australia, we will provide to you a general warning
in writing of the risks arising from exchange rate
movements and will inform you of the availability
of mechanisms, if they exist, for limiting such risks. 

22 Privacy and confidentiality
We acknowledge that, in addition to our duties
under the Privacy Act 1988, we have a general duty
of confidentiality towards you, except in the
following circumstances:
(a) where disclosure is compelled by law; or
(b) where there is a duty to the public to disclose;

or
(c) where our interests require disclosure; or
(d) where disclosure is made with your express or

implied consent.

23 Payment instruments
23.1 We will inform you of the advisability of

safeguarding payment instruments such as credit
and debit cards, cheques and passbooks. 

23.2 We may require you to notify us, as soon as
possible, of the loss, theft or misuse of your
payment instruments. 

23.3 We will inform you of:
(a) the consequences arising from your failure to

comply with any requirement referred to in
clause 23.2 that we impose on you; and

(b) the means by which you can notify us of 
the loss, theft or misuse of your payment
instruments.
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24 Statements of account
24.1 We will give you a statement of all transactions

relating to your deposit account since the last
statement at least every 6 months unless: 
(a) the deposit account is a passbook account; or
(b) it has been agreed that: 

(i) some other method will be used to record
the transactions; or 

(ii) a statement need not be provided; or
(c) no amount has been debited or credited to the

account during the statement period (other than
debits for government charges, or duties, on
receipts or withdrawals); or

(d) we are unable, after taking reasonable steps, to
locate you.

24.2 You may ask for more frequent statements of
account on a deposit account. 

24.3 Even if you are in default, we will give you a
statement on a loan account if it is practicable for us
to do so. However, if it is not practicable (for
example, because automatic statement generation is
not available on defaulted accounts) we will inform
you about the availability of statements, and the
method of requesting them, and we will provide you
with statements on request, in a timely manner.

24.4 If you are a small business, or an individual, whose
loan or other credit account is not regulated by the
Uniform Consumer Credit Code, we will give you 
a statement of transactions on your account in
accordance with the Uniform Consumer 
Credit Code:
(a) if that Code would have applied to the provision

of credit to you had you been an individual and
acquired the credit wholly or predominantly for
personal, domestic or household purposes; and

(b) unless the nature of the banking service is such
that it would be impractical to apply the
Uniform Consumer Credit Code provisions to
the facility.

25 Provision of credit
25.1 Before we offer or give you a credit facility (or

increase an existing credit facility), we will exercise
the care and skill of a diligent and prudent banker in
selecting and applying our credit assessment
methods and in forming our opinion about your
ability to repay it. 

25.2 With your agreement, we will try to help you
overcome your financial difficulties with any credit
facility you have with us. We could, for example,
work with you to develop a repayment plan. If, at
the time, the hardship variation provisions of the
Uniform Consumer Credit Code could apply to
your circumstances, we will inform you about them.

26 Joint debtors
26.1 We will not accept you as a co-debtor under a credit

facility where it is clear, on the facts known to us,
that you will not receive any direct benefit under
the facility.

26.2 We will, before signing you up as a co-debtor, take
all reasonable steps to ensure that you understand
that you may be liable for the full amount of the
debt and what your rights are under clause 26.3.

26.3 If you are jointly and severally liable under a credit
facility, we will allow you to terminate your liability
in respect of future advances or financial
accommodation on giving us written notice. This
right only applies where we can terminate any
obligation we have to provide further credit to any
other debtor under the same credit facility.

27 Joint accounts and subsidiary cards
27.1 If you are opening a joint account, we will provide

you with general descriptive information on:
(a) how funds may be withdrawn from the joint

account, having regard to the instructions given
by you;

(b) the manner in which such instructions can be
varied; and

(c) your potential liability for debts incurred on the
joint account.
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27.2 When accepting your instructions to issue a
subsidiary credit or debit card, we will:
(a) provide general descriptive information to you,

as the primary cardholder, on your potential
liability for debts incurred by the subsidiary
cardholder using the card; and

(b) inform you, as the primary cardholder, of the
means by which a subsidiary card may be
cancelled or stopped and the fact that this may
not be effective until the subsidiary card is
surrendered or you have taken all reasonable
steps to have the card returned to us.

27.3 If you are a primary cardholder, you will not be
liable for the continuing use of a subsidiary card
from the later of:
(a) the date you request us (as the issuing bank) to

cancel the subsidiary card; and 
(b) when you have taken all reasonable steps to

have the subsidiary card returned to us.

28 Guarantees
28.1 This clause 28 applies to every guarantee and

indemnity obtained from you (where you are an
individual at the time the guarantee and indemnity
is taken) for the purpose of securing any financial
accommodation or facility provided by us to
another individual or a small business (called a
“Guarantee”), except as provided in clauses 28.15
and 28.16.

28.2 We may only accept a Guarantee if your liability:
(a) is limited to, or is in respect of, a specific

amount plus other liabilities (such as interest
and recovery costs) that are described in the
Guarantee; or

(b) is limited to the value of a specified security at
the time of recovery.

28.3 A Guarantee must include a statement to the effect
that the relevant provisions of this Code apply to the
Guarantee but need not set out those provisions.

28.4 We will do the following things before we take a
Guarantee from you:
(a) we will give you a prominent notice that:

(i) you should seek independent legal and
financial advice on the effect of the
Guarantee; 

(ii) you can refuse to enter into the Guarantee; 
(iii) there are financial risks involved; 
(iv) you have a right to limit your liability in

accordance with this Code and as allowed
by law; and

(v) you can request information about the
transaction or facility to be guaranteed
(“Facility”) (including any facility with
us to be refinanced by the Facility);

(b) from 1 June 2004 we will tell you:
(i) about any notice of demand made by

us on the debtor, and any dishonour on
any facility the debtor has (or has had)
with us, which has occurred within 12
months before we tell you this, and from
1 June 2005 within 2 years before we tell
you this;

(ii) if there has been an excess or overdrawing
of $100 or more on any facility the debtor
has (or has had) with us which has
occurred within 6 months before we tell
you this, and from 1 February 2005 we
will give you a list showing the extent of
each of those excesses or overdrawings;

(c) we will tell you if any existing facility we have
given the debtor will be cancelled, or if the
Facility will not be provided, if the Guarantee
is not provided;

(d) we will provide you with a copy of:
(i) any related credit contract together with 

a list of any related security contracts
which will include a description of the
type of each related security contract 
and of the property subject to, or proposed
to be subject to, the security contract 
to the extent to which that property is
ascertainable and we will also give you a
copy of any related security contract that
you request;

(ii) the final letter of offer provided to the
debtor by us together with details of any
conditions in an earlier version of that
letter of offer that were satisfied before
the final letter of offer was issued;

(iii) any related credit report from a credit
reporting agency;

(iv) any current credit-related insurance
contract in our possession;
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(v) any financial accounts or statement of
financial position given to us by the
debtor for the purposes of the Facility
within 2 years prior to the day we provide
you with this information;

(vi) the latest statement of account relating to
the Facility (and any other statement of
account for a period during which a notice
of demand was made by us, or a
dishonour occurred, in relation to which
we are required to give you information
under clause 28.4(b)(i)); and

(vii) any unsatisfied notice of demand made by
us on the debtor in relation to the Facility
where the notice was given within 2 years
prior to the day we provide you with this
information; and

(e) we will give you other information we have
about the Facility (including any facility with
us to be refinanced by the Facility) that you
reasonably request but we do not have to give
you our own internal opinions.

28.5 We will not ask you to sign a Guarantee, or accept
it, unless we have:
(a) provided you with the information described in

clause 28.4 to the extent that that information is
required by this Code to be given to you; and

(b) allowed you until the next day to consider that
information.

We do not have to allow you the period referred to
in clause 28.5(b) if you have obtained independent
legal advice after having received the information
required by clause 28.4.

28.6 We will:
(a) not give the Guarantee to the debtor, or to

someone acting on behalf of the debtor, to
arrange the signing (except a legal practitioner or
financial adviser who is working for you); and

(b) ensure that you sign the Guarantee in the
absence of the debtor where we attend the
signing of the Guarantee.

28.7 We will also provide you, on request, with additional
copies of any information described in clause 28.4(d)
that we have given you and will do so: 
(a) within 14 days, if the original came into

existence 1 year or less before the request is
given; or

(b) within 30 days, if the original came into
existence more than 1 year before the request
is given,

except we do not need to do so if we have given
the requested information within 3 months prior to
the request.

28.8 We will ensure that a warning notice (substantially
in the form required by section 50 of the Uniform
Consumer Credit Code, and detailed in Form 4 of
the Uniform Consumer Credit Code Regulations and
which is consistent with this Code) appears directly
above the place where you sign. 

28.9 You may, by written notice to us, limit the amount
or nature of the liabilities guaranteed under the
Guarantee, except that we do not have to accept
such a limit if:
(a) it is below the debtor’s liability under the relevant

credit contract at the time plus any interest or
fees and charges which may be subsequently
incurred in respect of that liability; or

(b) we are obliged to make further advances or
would be unable to secure the present value 
of an asset which is security for the loan 
(for example, a house under construction).

28.10 You may, at any time, extinguish your liability to us
under a Guarantee by paying us the then
outstanding liability of the debtor (including any
future or contingent liability) or any lesser amount
to which your liability is limited by the terms of the
Guarantee or by making other arrangements
satisfactory to us for the release of the Guarantee. 

28.11 You can, by written notice to us:
(a) withdraw from the Guarantee at any time

before the credit is first provided under the
relevant credit contract; or
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(b) withdraw after credit is first provided, if the
credit contract differs in a material respect from
the proposed credit contract given to you before
the Guarantee was signed,

but only to the extent the Guarantee guarantees
obligations under the credit contract.

28.12 A third party mortgage will be unenforceable in
relation to a future credit contract or future
Guarantee unless we have:
(a) given the mortgagor a copy of the contract

document of the future credit contract or future
Guarantee; and

(b) subsequently obtained the mortgagor’s written
acceptance of the extension of the third party
mortgage.

28.13 A Guarantee given by you will be unenforceable in
relation to a future credit contract unless we have:
(a) given you a copy of the contract document of

the future credit contract; and
(b) subsequently obtained your written acceptance

of the extension of the Guarantee,
except to the extent the future credit contract
(together with all other existing credit contracts
secured by that Guarantee), is within a limit
previously agreed in writing by you and we have
included in the notice we give you under clause
28.4(a) a prominent statement that the Guarantee
can cover a future credit contract in this way.

28.14 We will not, under a Guarantee, enforce a
judgment against you unless: 
(a) we have obtained judgment against the principal

debtor for payment of the guaranteed liability
which has been unsatisfied for 30 days after we
have made written demand for payment of the
judgment debt; or

(b) we have made reasonable attempts to locate the
debtor without success; or

(c) the debtor is insolvent,
but these rules in clause 28.14 do not apply where
the principal debtor is a small business.

28.15 Where you are a commercial asset financing
guarantor or sole director guarantor clauses 28.4(b)
to (e) (inclusive), 28.5, 28.6 and 28.7 do not apply.

28.16 If you are a director guarantor clauses 28.4(d) and
28.5 apply as follows:
(a) we will tell you that:

(i) you have the right to receive the
documents described in clause 28.4(d);
and

(ii) those documents contain important
information that may affect your decision
to give a Guarantee;

(b) you may choose not to receive some or all of
the documents described in clause 28.4(d);

(c) we will tell you how you can make these
choices;

(d) we will provide you with a copy of any
document described in clause 28.4(d) that you
have requested;

(e) you can tell us that you do not wish to have the
benefit of the period referred to in clause
28.5(b); and

(f) apart from telling you the things set out in 
clauses 28.16(a)(i) and (ii), 28.16(b) and
28.16(c) and as required under other provisions 
of this Code, we will not attempt to influence 
your choices under clauses 28.16(b) and 
28.16(e).

29 Debt collection
We and our collection agents will comply with the
Australian Competition and Consumer
Commission’s guideline "Debt Collection and the
Trade Practices Act" dated June 1999 when
collecting amounts due to us, and we will ensure
that our representatives do likewise.
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30 Advertising
30.1 We will ensure that our advertising and promotional

literature drawing attention to a banking service is
not deceptive or misleading.

30.2 In any advertising in the print-media and any
promotional literature that draws attention to a
banking service and includes a reference to an
interest rate, we will also indicate whether other fees
and charges will apply and that full details of the
relevant terms and conditions are available on request.

31 Closure of accounts in credit
Subject to the terms and conditions of any relevant
banking service and any related security, we:
(a) will, at your request, close an account of yours

that is in credit;
(b) may close an account of yours that is in credit

by giving you notice that is reasonable in all the
relevant circumstances and paying you the
amount of the credit balance; and 

(c) may charge you an amount that is our
reasonable estimate of the costs of closure.

32 Branch closure protocol
We will comply with the ABA’s protocol on branch
closures, as publicised by the ABA from time to
time. This protocol is available from the ABA’s
website: www.bankers.asn.au. 

33 Electronic communications
33.1 Unless prohibited by legislation, you may 

agree that any information which this Code 
requires us to provide (by writing or other means)
may be provided:
(a) by electronic communication to your

nominated electronic address (i.e. email
address); or

(b) subject to clause 33.4 by being made available 
at our website for retrieval by electronic
communication to you, on the condition that we:
(i) promptly notify you by electronic

communication under clause 33.1(a) that
the information is available for retrieval at
our website, and the nature of the
information; and

(ii) provide you with the ability to readily
retrieve the information by electronic
communication (for example, by
providing an electronic link to the relevant
information on our website, or the URL
of our website).

33.2 Your agreement to the provision of information
under clauses 33.1(a) or 33.1(b) or both, will be 
by a specific positive election, after receiving an
explanation of the implications of making such 
an election. 

33.3 We will inform you of your right to:
(a) vary your nominated electronic address 

(by notice to us); or 
(b) terminate the agreement to the provision of

information under clauses 33.1(a) or 33.1(b) 
or both.

33.4 Except if there is an agreement that satisfies clause
33.1(b), and subject to clause 33.5, making
information available at our website does not satisfy
any requirement of this Code that the information
be provided to you.

33.5 Where you have viewed information available at
our website and you:
(a) have been given the opportunity to retain that

information for subsequent reference (for
example, by printing or saving it); and

(b) specifically agreed that you have been given the
opportunity to retain that information and that
you will not be otherwise provided with a copy
of the information by us (without a separate
request by you under clause 33.6),

we are to be treated as having provided that information
to you at the time you specifically agreed.

33.6 Where we have provided, or are treated as having
provided, information to you under clauses 33.1 or
33.5, we will provide a paper copy of that
information to you, if you so request, within 6
months of the receipt of the electronic
communication.
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34 Monitoring and sanctions
We agree: 
(a) to participate in establishing a Code Compliance

Monitoring Committee (“CCMC”) comprising:
(i) 1 person with relevant experience at a

senior level in retail banking in Australia,
to be appointed by banks that adopt this
Code; 

(ii) 1 person with relevant experience and
knowledge as your representative, to be
appointed by the consumer and small
business representatives on the Board of
Directors of the BFSO; and

(iii) 1 person with experience in industry,
commerce, public administration or
government service, appointed jointly 
by the BFSO and banks that adopt this
Code (this person is to be the Chairperson
of the CCMC); 

(b) that the CCMC’s functions will be:
(i) to monitor our compliance under 

this Code; 
(ii) to investigate, and to make a

determination on, any allegation from any
person that we have breached this Code
but the CCMC will not resolve, or make
any determination on, any other matter;
and

(iii) to monitor any other aspects of this Code
that are referred to the CCMC by the ABA; 

(c) to ensure that the CCMC has sufficient
resources and funding to carry out its functions
satisfactorily and efficiently; 

(d) to annually lodge with the CCMC (in a form
acceptable to the CCMC) a report on our
compliance with this Code; 

(e) to empower the CCMC to conduct its own
inquiries into our compliance with the Code; 

(f) to co-operate and comply with all reasonable
requests of the CCMC in pursuance of its
functions; 

(g) to require the CCMC to arrange a regular
independent review of its activities and to
ensure a report of that review is lodged with
ASIC which review is to be initially held after
the first year in which the CCMC operates after
which it is to coincide with the periodic reviews
of this Code (see clause 5);

(h) to empower the CCMC to carry out its functions
and to set operating procedures dealing with the
following matters, first having regard to the
operating procedures of the BFSO and then
consulting with the BFSO and the ABA:
(i) receipt of complaints;
(ii) privacy requirements;
(iii) civil and criminal implications;
(iv) time frames for acknowledging receipt of

a complaint, its progress, responses from
the parties to the complaint and for
recording the outcome;

(v) use of external expertise; and
(vi) fair recommendations, undertakings and

reporting; and
(i) to empower the CCMC to name us in

connection with a breach of this Code or in
the CCMC’s report, where it can be shown
that we have: 
(i) been guilty of serious or systemic

non-compliance;
(ii) ignored the CCMC’s request to remedy

a breach or failed to do so within a
reasonable time; 

(iii) breached an undertaking given to the
CCMC; or

(iv) not taken steps to prevent a breach
reoccurring after having been warned
that we might be named.
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35 Internal dispute resolution
35.1 We will have an internal process for handling

disputes with you. This process will: 
(a) be free of charge;
(b) meet the standards set out in Australian

Standard AS4269-1995 or any other industry
dispute standard or guideline which ASIC
declares to apply to this Code; 

(c) adhere to the time frames specified in this
clause 35; and

(d) require us to provide written reasons for our
decision on a dispute. 

35.2 We will notify you of the name and contact number
of the person who is investigating your dispute.

35.3 Within 21 days of becoming aware of a dispute, 
we will:
(a) complete the investigation and inform you of

the outcome of the investigation; or
(b) inform you of our need for more time to

complete our investigation.

35.4 Unless there are exceptional circumstances, we will
complete our investigation within 45 days of receipt
of the dispute. 

35.5 If we are unable to resolve a dispute within 45 days,
we will:
(a) inform you of the reasons for the delay;
(b) provide you with monthly updates on progress

with the dispute; and
(c) specify a date when a decision can reasonably

be expected,
unless we are waiting for a response from you
which we have told you we require. 

35.6 If the rules of an external dispute resolution scheme
of which we are a member, provide that a matter may
be referred to it if a decision is not made within a
specified time period, then we will inform you, no
more than 5 business days after the expiry of that time
period, that a dispute may be lodged with the scheme.

35.7 Our dispute resolution process is available for all
complaints other than those that are resolved to your
satisfaction at the time they are drawn to our attention.

35.8 We will provide you with the above information in
writing unless it has been mutually agreed that it
can be given verbally.

36 External dispute resolution
We will have available for you an external impartial
process for resolving disputes. This process will be:
(a) free of charge; and
(b) consistent with ASIC’s Policy Statement 139

“Approval of External Complaints Resolution
Schemes” or any other external complaint
resolution policy statement or guideline
published by ASIC; and

(c) available to you in accordance with its terms of
reference.

37 Availability of information about dispute
resolution processes

37.1 We will prominently publicise the availability and
accessibility of both our internal and external
processes for resolving disputes through our points
of contact with you where we control that point of
contact including:
(a) branches;
(b) internet sites; and
(c) telephone-based banking services.
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37.2 We will also provide you with information about:
(a) our internal process for dealing with a dispute

at the time the dispute arises; and
(b) the external process, at the same time as you are

told about the internal process and again at the
time that you are told about the final outcome
of the internal process if your complaint is not
wholly satisfied.

38 Family law proceedings
No later than the commencement date, we will
publish guidelines setting out the manner in which
we will:
(a) deal with applications for transfers of mortgage

and consents to transfer of title pursuant to a
Family Court determination or approval; and

(b) otherwise enforce debts affected by a family law
property settlement.
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39 Application and transitional provisions
39.1 On and after the commencement date:

(a) we will be bound by this Code in respect of:
(i) any banking service that we commence to

provide to you; and
(ii) any Guarantee (as described in clause 28)

we obtain from you,
except as provided for below;

(b) we will be bound by this Code in respect of any
banking service we were providing to you at
the commencement date and continue to
provide afterwards except for:
(i) clauses 10.2 to 10.5 (Terms and

Conditions) (but subject to clause
39.1(d));

(ii) clause 21 (Foreign Exchange Services);
(iii) clauses 24.2 and 24.4 (Statements of

Account); 
(iv) clause 28.12 (Third Party Mortgages); and
(v) clause 33 (Electronic Communications);

(c) we will also be bound by clauses 28.9, 28.11(a)
and 28.13 of this Code in respect of any
guarantee subject to the Code of Banking
Practice November 1993 taken prior to the
commencement date (except that the reference
to the notice we give you under clause 28.4(a)
in clause 28.13 shall be deemed not to have
been made in respect of any such guarantee); 

(d) if you have a credit card account with us on the
commencement date, we will give you a
statement containing the information described
in clause 10.5 no later than 12 months after the
commencement date (unless already provided); 

(e) if you have a payment instrument at the
commencement date, we will give you the
information described in clause 23 no later than
12 months after the commencement date
(unless already provided);

(f) the Code of Banking Practice November 1993
will apply only as follows:
(i) section 2 (“Terms and Conditions”) which

will apply to an existing “Banking
Service” subject to that Code;

(ii) section 11 (“Foreign Exchange Services”)
which will apply to an existing foreign
exchange service; and

(iii) section 17 (“Guarantees”) which will
apply to a guarantee subject to that Code;

(g) in respect of a banking service provided to you
in relation to a product, the terms and
conditions for which are set out in a prospectus
or Product Disclosure Statement issued prior to
the commencement date, we are not required
to comply with this Code until 31 March 2004.
However, the Code of Banking Practice
November 1993 will continue to apply to such
banking services until that date; and

(h) this Code does not apply to any banking
service or Guarantee provided in relation to a
commercial asset financing facility where the
banking service or Guarantee is provided or
taken before 1 June 2004, and we are not
disclosed as the provider of that banking
service or as the person taking the Guarantee.

39.2 To the extent of any inconsistency, this Code is to
be read subject to the Electronic Funds Transfer
Code of Conduct.

39.3 This Code replaces, from the commencement date,
the “Banks and Small Business Working Together –
A Set of Principles”.
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40 Definitions
In this Code any words in bold like this have the following meanings: 
ABA means the Australian Bankers' Association. 
ASIC means the Australian Securities and Investments Commission.
Australia includes the coastal sea of each jurisdiction but does not include an external territory.
bank means a corporation authorised by law to carry on the general business of banking in Australia

that is authorised under the Banking Act 1959 to use the word "bank" or a similar expression in
its name.

banking service means any financial service or product provided by us in Australia to you:
(a) including any financial service or product provided by us whether supplied directly or through

an intermediary; and
(b) in the case of a financial service or product provided by another party and distributed by us,

extends only to our distribution or supply of the service or product to you and not to the
service or product itself.

BFSO means Banking and Financial Services Ombudsman Ltd (ABN 48 050 070 034). 
business day means a day that is not a Saturday, a Sunday or a public holiday in Australia.
CCMC has the meaning given in clause 34(a).
Code means this Code of Banking Practice as published by the ABA at the commencement date and, 

for the avoidance of doubt, includes any amendments from time to time which have been 
published by the ABA and publicly adopted by us.

commencement date means the date from which we have publicly announced we have adopted this Code and, in
relation to any subsequent amendments made to this Code, means the date from which we have 
publicly announced we have adopted those amendments.

commercial asset means a lease, rental, hire purchase, bill of sale, chattel mortgage facility or a related
financing facility insurance premium funding facility provided to a company.
commercial asset means a guarantor where the Guarantee is to be taken for a Facility that is a
financing guarantor commercial asset financing facility and:

(a) the guarantor is a director of the company, and:
(i) the director has not given security to support the Guarantee; or
(ii) where the director has previously given security, the director has been notified in writing

that the previous security may extend to liabilities under the Guarantee; and
(b) apart from guarantees and any security referred to in (a)(ii) given by directors of the company,

only the asset financed secures the commercial asset financing facility.
credit-related means a contract for insurance of any of the following kinds in connection with a 
insurance contract credit contract:

(a) insurance over mortgaged property;
(b) consumer credit insurance;
(c) insurance that is a “credit-related insurance contract” for the purposes of section 132(1)(c) of

the Uniform Consumer Credit Code.
debit user means a person who, by agreement with the customer, issues debit payment instructions through

their financial institution for distribution to the relevant customer’s financial institution.
direct debit means an amount debited to a specified account of a customer with the customer’s financial

institution, as requested and authorised in writing by that customer, to and in favour of a debit
user (or to a third party in its capacity as agent for that named debit user) which is processed
through the Bulk Electronic Clearing System.
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direct debit request means an authority and request to debit amounts to a specified account of a customer with the
customer’s financial institution, given in writing by that customer to and in favour of a debit user
or their agent.

director guarantor means a guarantor of a Facility who is a director of a company which is to be the debtor for the
Facility other than a sole director guarantor or a commercial asset financing guarantor. 

dispute means a complaint by you in relation to a banking service, that has not been immediately
resolved when you bring the complaint to our attention.

electronic means:
communication (a) a communication of information in the form of data, text or images by means of 

guided or unguided electromagnetic energy, or both; or
(b) a communication of information in the form of sound by means of guided or unguided

electromagnetic energy, or both, where the sound is processed at its destination by an
automated voice recognition system. 

Facility has the meaning given in clause 28.4(a)(v).
Guarantee means a guarantee described in clause 28.1.
small business means a business having:

(a) less than 100 full time (or equivalent) people if the business is or includes the manufacture of
goods; or

(b) in any other case, less than 20 full time (or equivalent) people,
unless the banking service is provided for use in connection with a business that does not meet
the elements in (a) or (b) above.

sole director means a guarantor of a Facility who is a director of a company that has only one director, and that
guarantor company is to be the debtor for the Facility.
standard fees means fees and charges normally charged by us in respect of a banking service.
and charges
terms and conditions means those terms and conditions specifically applied by us to a banking service but does not

include any other terms and conditions that may apply by operation of law. 
third party mortgage means a mortgage or charge given for the purpose of securing:

(a) any financial accommodation provided by us to an individual or a small business; or
(b) a Guarantee,
other than such a security which contains a personal undertaking by the mortgagor to pay the
secured money.

URL means a Universal Resource Locator. 
we, us and our means the bank that you deal with that has adopted this Code. 
you and your means a person who, at the time the banking service is provided, is an individual or a small

business that is our customer (or, where this Code specifically applies to potential customers, a
potential customer of ours) and includes, in clauses 28, 33 and 39, any individual from whom we
have obtained, or propose to obtain, a Guarantee.
However, where this Code applies in relation to a banking service which is a “financial product”
or a “financial service” for the purposes of Chapter 7 of the Corporations Act 2001, then you
means a person who, as a “retail client” as described in Chapter 7 of the Corporations Act 2001,
enquires about or is, or may be, provided with that banking service (this Code does not apply to
a person who is a “wholesale client” in respect of such products and services).
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14 November 2014 
 
 
Mr Geoff Fader 
Chairman 
Tasmanian Small Business Council  
123 Bathurst Street 
HOBART TASMANIA 2001 
 
Dear Mr Fader, 

RE: AUSTRALIAN BANKING CODE 

The JMA Parties are writing to you to provide information regarding problems 
with banking contracts issued to customers of Australia’s major banks 
between 2004 and 2014.  

The following claims are reviewed in this document: 

A) Are the subscribing banks’ contracts binding? 

B) Were the statements made by the subscribing banks and its 
association misleading? 

C) Was the conduct of the subscribing banks similar to that of Bank of 
America? 

The evidence referred to here, notes: 

A) It was reported that there were 2.5 million complaints. 
B) The Code Compliance Monitoring Committee only investigated 30 

complaints per year. 
C) Documents published by the senate banking inquiry in 2010, would 

have been accessed by the regulators. 

D) A public inquiry into banking practices would find there were many 
examples where subscribing banks took customers to court for breach 
of contract while the bank was silent on its policies. 

The following analysis of bank documents provides evidence of the actions 
perpetrated by banks and how it was accomplished through their contract. 
While not all the clauses identified in the documents were necessarily 
breaches of the contract law, they all added to an agreement that is unethical, 
unconscionable and established to disadvantage the signatory at the bank’s 
will, without regulation or repercussion. 

The following analysis utilises small business contracts of one of the 4 major 
banks. Excerpts of the contract are provided in the boxes below. 

The impairment of customer loans
Submission 61 - Attachment 2
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DOCUMENT 1 

FACILITY OFFER (Annexure A) 

FACT 

• There are no initial problems obvious in the opening statements of the 
Facility Offer. Clearly there are a series of Terms and Conditions 
associated with the offer, which is referred to in two documents, both of 
which are provided.  

• The bank sets a time precedent for interaction between itself and the 
signatory, that being two weeks. 

FACT 

• The offer is reinforcing the fact that the only terms and conditions the 
signatory has to know about are in the facility offer and the General 

Following	  our	  recent	  discussions	  we	  are	  pleased	  to	  offer	  the	  following	  
facilities:	  

Offer	  and	  Interpretation	  	  

We	  offer	  facilities	  on	  terms	  set	  out	  in	  this	  facility	  offer	  and	  in	  the	  enclosed	  
General	  Standards	  Terms…	  ([8]	  2003	  version)	  (which	  should	  be	  read	  
together)	  …	  

How	  to	  accept	  	  

You	  may	  accept	  this	  facility	  offer	  …	  by	  signing	  the	  enclosed	  copy	  and	  
returning	  it	  within	  14	  days	  of	  the	  date	  of	  this	  letter	  …	  

Fees	  

The	  following	  fee(s)	  must	  be	  paid	  before	  any	  of	  you	  request	  the	  first	  
drawdown:	  

• An	  establishment	  fee	  of	  $14,650.00	  …	  

	  

Acceptance	  by	  you	  

By	  signing	  this	  document,	  you:	  	  

1. Accept	  the	  facilities	  to	  you	  on	  the	  terms	  set	  out	  in	  this	  facility	  offer	  
and	  the	  General	  Standards	  Terms.	  

	  

The impairment of customer loans
Submission 61 - Attachment 2

Appendix 'E'



	   3	  

14 November 2014 

Standards Terms.  

• This is not a problem as both documents are provided for the signatory 
and its lawyers. In this information, it is not obvious that the General 
Standards Terms incorporate a third document that is only available on 
request. 

FACT 

• The contract is explaining that by signing the offer, a legally binding 
contract is created for both parties – the signatory and the Bank. The 
Bank is now contractually required to meet the terms and conditions 
set out in the facility offer. 

• While the bank rids itself of responsibility for decisions based on sales 
pitches wrought by its employees, it does not suggest that the 
signatory should not base their judgment on the information provided 
by advocacy groups the bank belongs to, such as the Australian 
Bankers Association. 

• The offer clearly acknowledges that the General Standard Terms is 
also a legal document that it and the signatory are contractually bound 
to. The bank is therefore contractually bound to meet the requirements 
of the Code of Banking Practice referred to in the General Standard 

By	  signing	  this	  document,	  you:	  	  

3.	  	  	  	  Make	  the	  declarations	  in	  the	  General	  Standards	  Terms.	  

 

Acknowledgment	  by	  guarantor(s):	  

The	  terms	  of	  this	  facility	  agreement	  are	  to	  be	  acknowledged	  by	  each	  guarantor	  

By	  signing	  this	  document,	  you:	  	  

2.	  	  	  Acknowledge	  that:	  

a. a	  legally	  binding	  contract	  is	  created	  between	  you	  and	  us	  

b. you	  have	  made	  your	  own	  independent	  judgment	  and	  decision	  
to	  enter	  this	  facility	  agreement	  and	  are	  not	  relying	  on	  any	  
information	  given	  or	  representations	  made	  by	  us	  to	  you	  

	  

The impairment of customer loans
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Terms. 

PROBLEM 

• While the facility offer does not mention the General Standard Terms 
explicitly in relation to guarantors, the facility offer does guarantee that 
it and the General Standard Terms are contractually legal documents.  

• As such, the guarantors are protected by the same Code of Banking 
Practice as the signatory of the loan. 

  

The impairment of customer loans
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DOCUMENT 2 

GENERAL STANDARD TERMS (Annexure B) 

PROBLEM   

• The bank once again explains that there are two documents that need 
to be read in order for the signatory to understand the terms and 
agreements of the loan. The bank fails to draw the signatory’s attention 
to the Banking Code of Practice at this time. This is hypocritical 
considering the declarations regarding withheld information in 1.4.  

• The bank sets the precedent that the signatory must not withhold any 
information that may have prevented the bank from making an offer to 
the signatory.  

• The bank does not specify the nature of this information, thus 
suggesting it is any information, not just financial information.  

• The bank expects any information provided to be correct and in no way 
misleading. While the bank expects this of the signatory, this is not a 
precedent they must meet themselves, as they do not make mention of 
the Banking Code of Practice in the summary of the agreement. 

PROBLEM 

• The bank goes as far as to insist that the signatory update the bank if 
anything changes the information the bank used as the basis for 

The	  terms	  and	  conditions	  of	  your	  facility	  are	  set	  out	  in	  the	  facility	  offer	  and	  in	  
these	  standard	  terms.	  They	  should	  be	  read	  together.	  	  

Conditions	  of	  using	  the	  facilities	  and	  declarations:	  

1.4	  	   You	  declare	  that:	  

(f)	  	   you	  have	  not	  withheld	  any	  information	  that	  might	  have	  caused	  
us	  	   not	  to	  enter	  into	  any	  arrangement	  with	  you;	  and	  

(i)	  	   all	  declarations	  made	  by	  you	  in	  each	  other	  arrangement	  with	  us	  
are	  	   correct	  and	  not	  misleading	  …	  

	  

1.5  You	  must	  tell	  us	  when	  ever	  anything	  happens	  which	  would	  mean	  you	  
could	  not	  truthfully	  repeat	  all	  the	  declarations	  in	  this	  facility	  agreement.	  

	  

The impairment of customer loans
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issuing the loan.  

• The bank has not told the signatory about the constitution that prevents 
them being protected by the Banking Code of Practice. 

PROBLEM 

• The signatory signed to say that they were contractually obliged to 
meet the conditions of this agreement.  

• Clause 3.1 makes reference to agreed time periods for payment. This 
is a contractual agreement.  

• Clause 3.3 is concerned with the bank’s ability to alter fees and 
charges. While these charges affect the signatory personally, the 
signatory is not guaranteed personal notification of any changes.  

• The contract assumes that a newspaper advertisement is efficient in 
notifying people. This is seemingly inefficient as it assumes that all 
signatories have access to newspapers (and time to read them) on a 
regular basis. Likewise, the bank will only alert customers 30 days in 
advance.  

• This is not a negotiable point and does not take into account the nature 
of the signatory’s access to income (they may only be paid monthly) or 
ability to make financial changes. This clause particularly 
disadvantages rural signatories and those who live in isolated places 
where the ability to make financial changes is limited. 

Fees	  and	  Charges	  

3.	  	   General	  	  

3.1	   Fees	  and	  charges	  payable	  or	  which	  may	  become	  payable	  under	  this	  
facility	  agreement,	  and	  when	  they	  are	  payable,	  are	  set	  out	  in	  the	  facility	  
offer	  …	  You	  must	  pay	  the	  fees	  and	  charges	  applying	  at	  the	  relevant	  time.	  

3.3	   We	  may	  introduce	  new	  fees	  and	  charges	  at	  any	  time.	  When	  we	  do	  we	  
will	  provide	  written	  notice	  of	  the	  introduction	  at	  least	  30	  days	  before	  the	  
fee	  or	  charge	  takes	  effect.	  	  

	   We	  may	  vary	  fees	  and	  charges	  at	  any	  time.	  When	  we	  do	  we	  will	  notify	  
you	  in	  writing	  or	  by	  newspaper	  advertisement	  no	  later	  than	  the	  date	  on	  
which	  the	  variation	  takes	  effect.	  

	  

The impairment of customer loans
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PROBLEM 

• In section 9 of the contract, the double standard the bank feels it is able 
to set become very clear. Once again, these points are not negotiable. 
The signatory must either accept them or be denied access to capital.  

• While it seems justified that the bank may obtain a valuation report on 
a property they have invested in at any time, there is no reason the 
signatory must pay for this. Particularly when the bank has resources 
and finances to pay for such a requirement, and the requirement is in 
the bank’s interests.  

• Where the bank has provided a business loan, there is no reason for 
the bank to value only property. The bank has not only secured 
property, it also secured a business model or plan and thus it is within 
expectation that they consider this business model or plan when they 
seek to value their investment. 

PROBLEM 

• This particular clause may allow the bank to break its agreement set 
earlier in the document. This clause allows the bank to investigate a 
property or business even if the signatories are making the agreed to 
repayments by the agreed to times.  

• The bank makes no effort to explain what “circumstances” could be 
that would lead to a default. This leaves a very real likelihood of abuse 
and discrimination against signatories. For example, the bank may 
“reasonably believe” a sick or injured signatory may default on their 
business loan as they are unable to work.  

Undertakings	  	  

9.	   Values,	  Investigators	  and	  Consultants	  

9.1	   We	  may	  obtain	  a	  valuation	  report	  of	  any	  secured	  property	  at	  any	  time.	  
You	  must	  pay	  us	  all	  costs	  in	  connection	  with	  the	  valuation.	  	  

	  

9.2 If	  we	  reasonably	  believe	  you	  are	  or	  may	  be	  in	  default	  or	  we	  reasonably	  
believe	  the	  circumstances	  exist	  which	  could	  lead	  to	  default,	  we	  may	  
appoint	  a	  person	  to	  investigate	  whether	  this	  belief	  is	  accurate	  …	  You	  
must	  pay	  us	  all	  costs	  in	  connection	  with	  the	  investigation.	  
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• This clause would give the bank the ability to investigate the situation, 
forcing the signatory to reveal their illness or risk the chance of default. 
While privacy laws ensure an individual does not have to disclose any 
medical condition, this clause makes it impossible for a signatory to 
avoid such a disclosure.  

• The bank has the ability to discriminate against a signatory under this 
clause.  

• The bank requires the signatory to once again finance the bank’s 
invasion into the signatory’s life.  

• The bank can also use the requirement for a signatory to pay for any 
number of investigations as a way to destroy their cash flow and profit, 
thus making a business or property renovation impossible and the 
source of the loan unviable.  

PROBLEM 

• In this clause the bank is attempting to negate, in advance, any claim 
of impropriety between the bank and the investigator. While the bank 
explains that the investigator will be financially independent, it does not 
outline the research methodology and practice the investigator may 
use.  

• The bank has the ability to set the research parameters e.g. ‘will this 
business turn a profit in the next 12 months,’ or ‘will the signatory’s 
mortgage repayments be greater than 25% of their wage in their new 
job?’ There is little information the signatory can provide to present a 
positive view of their business or property if these are the questions the 
bank has set for investigation.  

• The bank does not explain if it will give the signatory the opportunity to 
provide the same or similar amount of information to the investigator as 
the bank does.  

• It is not stated if the investigator will have access to all information the 
bank has about the agreement, or only the information the bank 
chooses to provide in order to present a particular perspective of the 
loan management.  

• While the bank may not be responsible for the investigator, they have 
the ability to control and lead the investigation itself. 

9.4 Any	  valuer,	  investigator	  or	  consultant	  we	  use	  is	  an	  independent	  
contractor	  and	  not	  an	  agent	  or	  employee.	  [We]	  aren’t	  responsible	  for	  
any	  representation,	  action	  or	  in	  action	  by	  them.	  
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PROBLEM 

• This particular clause ensures that the bank can prevent any rights the 
signatory has in relation to a report written about their investment or 
business.  

• The bank can refuse to give the signatory a copy of the report they 
commissioned but the signatory paid for.  

• This ensures that any information the bank provided to the investigator 
remains secret and any evidence of a bank deliberately leading 
research or tampering with an investigator’s methodology also remains 
secret. 

• The bank then goes so far as to prevent the signatory from seeking any 
form of legal remedy if the report is incorrect.  

• The bank contractually enables itself to make unilateral decisions 
based on incorrect information or biased research and prevents the 
signatory, the financier of the information and the person/s directly 
affected by the report, any access to them or ability to remedy incorrect 
information.  

• The bank has developed this non-negotiable clause in order to force 
people seeking capital to always be at the mercy of bank decisions and 
whims.  

• This clause also ensures that the signatory must spend more money if 
they want access to information they have already paid for. 

9.5 Any	  report	  we	  obtain	  from	  the	  valuer,	  investigator	  or	  consultant	  is	  for	  
our	  use	  only.	  You	  cannot	  sue	  us,	  the	  valuer,	  investigator	  or	  consultant	  
if	  the	  report	  is	  wrong.	  You	  must	  obtain	  your	  own	  report	  if	  you	  wish	  to	  
rely	  on	  it.	  

	  

Default	  

When	  are	  you	  in	  default?	  

You	  are	  in	  default	  if:	  

	   (k)	  In	  our	  opinion,	  the	  value	  of	  the	  secured	  property	  materially	  
decreases	  from	  its	  value	  at	  the	  date	  of	  this	  facility	  agreement	  or	  it	  
becomes	  less	  	  saleable	  than	  its	  salability	  at	  the	  date	  of	  this	  facility	  
agreement.	  

	  

The impairment of customer loans
Submission 61 - Attachment 2

Appendix 'E'



	   10	  

14 November 2014 

PROBLEM 

• The main concern with this clause is that the bank has made a 
signatory responsible for something that may be totally out of their 
control. While a signatory could make changes to a property that 
reduces its value, or a business owner may be a poor business 
manager and thus decrease the value of the business, business and 
property values regularly increase and decrease on the economic 
boom and bust cycle.  

• There are also other factors that business and agricultural signatories 
cannot control, such as climate, access to resources, cost of 
production etc., which directly affect the value of their business.  

• This clause does not differentiate between material decreases that 
result from poor management and those that result from issues beyond 
the signatory’s control.  

• All signatories are forced to live in fear of the bank deeming their 
property/business of less value, as this means the bank can declare 
the loan in default – regardless of payment amount and regularity, as 
declared earlier in the agreement. 

• This is a non-negotiable clause and the signatory must hope all works 
in their favour or else the bank may declare them in default of their 
loan. 

• This clause makes no reference to the power the bank has to devalue 
a property or business through its own actions, but rather relies on the 
signatory to comply with this contract without recourse.  

PROBLEM 

• This is the most significant clause in the contract. Regardless of the 
payment amount and period negotiated between a signatory and a 
bank, this all becomes void if the bank deems a property or business 
has lost value and declares the signatory to be in default of their loan.  

• If this valuation was based on incorrect information, the signatory has 

11.	  	   What	  can	  we	  do?	  

11.1	   If	  you	  are	  in	  default:	  

(a)	  	   we	  no	  longer	  need	  to	  provide	  any	  facility,	  and	  

(b)	  	   the	  sum	  of	  the	  total	  amount	  owing	  for	  all	  facilities	  is	  payable	  on	  
demand.	  
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no recourse, legal or otherwise, due to clause 9.5.  

• Once in default, the signatory has their access to their loan or any 
other facilities removed and they are expected to repay the total 
amount owing. With their asset/s and/or business/s removed, it is 
highly unlikely that any person/s seeking a loan would have the 
resources to enable them to repay a loan on demand.  

• This clause ensures the bank is able to send any person they wish, 
including those found default as a result of incorrect information, 

bankrupt. 

PROBLEM 

• There seems little financial reason the bank would need to increase the 
interest rate on a default loan if it is being repaid within the 
contractually agreed to period.  

• Unless it moves beyond this period, the bank would not be losing any 
money.  

• The increased interest rate is simply another contractual ploy to 
prevent the signatory to the default loan from maintaining or earning 
enough money to engage in a legal dispute with the bank over the loss 
of their property/business. 

12.	   Default	  Interest	  

12.1	   From	  the	  time	  any	  amount	  is	  overdue	  for	  payment	  until	  it	  is	  paid,	  you	  
must	  pay	  interest	  at	  a	  higher	  rate,	  the	  default	  rate,	  on	  overdue	  money.	  

	  

General	  Matters	  	  

How	  we	  may	  exercise	  our	  rights	  

28.1	   We	  may	  exercise	  a	  right	  or	  remedy	  or	  give	  or	  refuse	  our	  consent	  in	  any	  
way	  we	  consider	  appropriate,	  including	  by	  imposing	  conditions	  

28.2	   If	  we	  do	  not	  exercise	  a	  right	  or	  remedy	  fully	  or	  at	  a	  given	  time,	  we	  can	  
still	  exercise	  it	  later.	  

28.3	   We	  are	  not	  liable	  for	  loss	  caused	  by	  the	  exercise	  or	  attempted	  exercise	  
of,	  failure	  to	  exercise,	  or	  delay	  in	  exercising,	  a	  right	  or	  remedy,	  whether	  
or	  not	  caused	  by	  our	  negligence.	  
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PROBLEM 

• Clause 28 gives the bank the freedom to discriminate.  

• While many of the preceding clauses depend on the bank’s opinion or 
evaluation of circumstances, there is no information regarding the 
situations or circumstances that would lead to the bank choosing to 
utilise these powers.  

• In clause 28, it becomes clear that the bank is guaranteeing the ability 
to utilise these powers at its discretion. Once again, there are no 
standards or terms of reference given for this discretion.  

• Interestingly, in clause 28, the bank also recognises that there are 
circumstances where it has the ability to remedy a situation, such as a 
situation where devaluation of a property or business has occurred but 
is beyond the signatory’s control.  

• Once again the bank reserves its right to institute a remedy only as it 
chooses ad where it sees fit.  

• The bank is not required to explain the foundation of any of these 
decisions. Are they based on personality? Nepotism?  

• The bank has contractually ensured that, regardless of its actions at 
any time during the period of the loan, it will never have to explain the 
basis for its decisions to a signatory or a court. 

PROBLEM 

• None of the agreed to aspects of the contract are ensured, as clause 
30.2 allows the bank to change any aspect of the contract with minimal 
notification provided to the signatory.  

• This clause makes reference to the fact that notification rules are 
outlined in the Code of Banking Practice. This is the first mention of 
such a document.  

• The Code of Banking Practice is also not provided to the signatory with 

30.	   Variation	  and	  waiver	  

30.2	  	   We	  may	  vary	  any	  provision	  of	  this	  facility	  agreement	  as	  we	  choose	  
(other	  than	  fixed	  interest	  rate).	  We	  must	  notify	  you	  as	  required	  or	  
permitted	  by	  the	  Code	  of	  Banking	  Practice	  if	  it	  applies	  to	  the	  variation.	  
If	  the	  Code	  of	  Banking	  Practice	  does	  not	  apply,	  we	  will	  notify	  you	  by	  
newspaper	  advertisement	  no	  later	  than	  the	  day	  on	  which	  the	  variation	  
takes	  effect.	  	  
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the Facility Offer and General Standard Terms contracts.  

• The Code of Banking Practice is not mentioned at the beginning of 
each contract as being a document that needed to be read to 
understand the terms and conditions of the agreement. Clause 30.2 of 
the Code of Banking Practice denotes the rules for notification.  

• As it is part of the General Standard Terms, the Code of Banking 
Practice is part of the contractual arrangements between the bank and 
the signatory.    

PROBLEM 

• This clause (noted after the rights of the bank) explains that the 
contract is only legally enforceable as long as it does not break any 
existing laws. While this may seem valid, this clause gives the bank 
further power.  

• This clause prevents the bank from being obligated to provide its 
customer with a legal contract.  

• The signatory can sign up to illegal conditions. However, if the 
signatory then suffers as a result of an illegal act perpetrated by the 
bank, then it is the signatory’s responsibility to prove this illegality in a 
court of law.  

• As previously discussed, many of the clauses of this contract ensure 
that the signatory is forced to spend as much money as possible and 
thus prevent them from have the fiduciary reserves to launch a legal 
defense against an illegal act or contract.  

• This clause gives the banks power as it forces the onus of legality to be 
financed by the signatory. 

PROBLEM 

31.	   Inconsistent	  law	  	  

31.	  	   To	  the	  extent	  permitted	  by	  law,	  this	  facility	  agreement	  prevails	  to	  the	  
extent	  it	  is	  inconsistent	  with	  any	  law.	  

35.  Code	  of	  Banking	  Practice	  

	   The	  relevant	  provisions	  of	  the	  Code	  of	  Banking	  Practice	  apply	  to	  this	  
facility	  agreement	  if	  you	  are	  an	  individual	  or	  small	  business.	  	  
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• The bank does not provide a copy of the Code of Banking Practice with 
the contract, yet by applying the provisions of the Code of Banking 
Practice to the General Standard Terms, it is making the Code of 
Banking Practice a contractual aspect of the agreement.  

• The signatory is forced to actively seek out this document which details 
Terms and Conditions under which some of the rights of the bank, as 
outlined in the General Standard Terms, can be implemented.  

• It seems the bank is seeking to keep the signatory from finding out 
about their rights by not providing them with the Code of Banking 
Practice and not suggesting this is a document that should be read 
together with the Facility Offer and the General Standard Terms. 

PROBLEM 

• This aside is provided at the end of the document that is provided to 
the customer for signing. 

• It suggests the Code of Banking Practice is little more than helpful 
information that may be of interest to the signatory, similar to 
information about banking services.  

• This is not the case, as clause 35 ensures that the Code of Banking 
Practice is in fact a legal contract as relevant sections of the Code 
apply to the contract.  

• This minimal information provided at the end of the contract, and only 
available upon request, works to suggest the Code is not important and 
actively suppresses the likelihood of a signatory reading this 
information prior to agreeing to the contract, or asking to see it after the 
contractual agreements are settled. 

  

More	  information	  about	  banking	  	  

There	  is	  a	  booklet	  called	  banking	  services	  terms	  and	  conditions	  and	  general	  
information,	  which	  is	  available	  on	  request	  from	  any	  of	  our	  business	  banking	  
or	  corporate	  branches.	  This	  booklet	  contains	  all	  types	  of	  information	  about	  
banking	  services	  and	  the	  code	  of	  banking	  practice	  …	  which	  you	  may	  find	  
helpful.	  
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DOCUMENT 3 

CODE OF BANKING PRACTICE (Annexure C) 

PART A: INTRODUCTION 

It notes that the bank is required to maintain the following practices: 

PROBLEM 

• As previously mentioned, the bank has placed information about the 
Code of Banking Practice at the end of the contract documents.  

• This seriously reduces the chance that a prospective customer would 
be aware of the standards of good banking practice prior to becoming a 
customer with a bank.  

• The fact that this code is only available on request makes it unlikely an 
existing customer would ask for it unless they were already 
experiencing a problem with the bank. 

PART B: OUR KEY COMMITMENTS … 

2         Our key commitments to you 

PROBLEM 

• This seems an empty promise considering the contract signed prior to 
the signatory finding out about the existence of a Code of Banking 
Practice being adhered to by the bank, allowed the bank to make 
almost any change to the contract as long as it benefited the bank.  

• The signatory had no protection under the contract, demonstrating 

1	  	  	  	  	  	  	  	  	  Introduction	  

1.1	  	  	  	  	  	  This	  Code	  is	  a	  voluntary	  code	  of	  conduct	  which	  sets	  standards	  of	  good	  
banking	  practice	  for	  us	  to	  follow	  when	  dealing	  with	  persons	  who	  are,	  
or	  who	  may	  become,	  our	  individual	  and	  small	  business	  customers	  and	  
their	  guarantors.	  

	  

2.1	  	  	  	  	  	  We	  will:	  

(a)	  	  	   	  continuously	  work	  towards	  improving	  the	  standards	  of	  practice	  and	  
	  service	  in	  the	  banking	  industry;	  
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there was no attempt to improve banking standards. 

• Evidence of any attempt to improve practice (such as providing the 
Code of Banking Practice to customers), or service (such as giving a 
signatory to a loan some rights and/or protection from discrimination) 
are clearly not occurring. 

PROBLEM 

• While promising to provide information when it is asked for, it is not 
likely to be asked for if clientele are not aware of the misinformation in 
both the 2003 and 2004 Code of Banking Practice.  

• Explaining the contents of brochures is not the same as providing 
important, informed detail of banking services, as a brochure is not 
required to give the same detail as a contract such as the Code of 
Banking Practice.  

• Being a document developed for simple description of benefits for the 
purpose of selling a product, a brochure will not provide a customer 
with an informed opinion about the positive and negative aspects of a 
product. To do this, they would have to ask for a copy of the actual 
Code.  

• The term “effective disclosure” is not defined. As a result, the bank is 
responsible for deciding what it deems “effective disclosure” to be.  

• If the Code of Banking Practice being kept from the customer is 
considered effective disclosure, it seems the bank already has a 

2.1	  	  	  	  	  	  	  	  We	  will:	  

(b)	  	  	   promote	  better	  informed	  decisions	  about	  our	  banking	  services:	  

	  (i)	  	  	  	  by	  providing	  effective	  disclosure	  of	  information;	  

	  (ii)	  	  	  by	  explaining	  to	  you,	  when	  asked,	  the	  contents	  of	  brochures	  and	  
other	  written	  information	  about	  banking	  services;	  and	  

(iii)	  	  if	  you	  ask	  us	  for	  advice	  on	  banking	  services:	  

	   (A)	  	  by	  providing	  that	  advice	  through	  our	  staff	  authorised	  to	  give	  
such	  advice;	  

	   (B)	  	  by	  referring	  you	  to	  appropriate	  external	  sources	  of	  advice;	  or	  

	   (C)	  	  by	  recommending	  that	  you	  seek	  advice	  from	  someone	  such	  
as	  your	  legal	  or	  financial	  adviser;	  
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different opinion of effective than a prospective customer may. 

• The statement seems like consumer protection until it is analysed more 
closely. While staff may be trained to provide informed advice, there is 
no guarantee that the advice will be unbiased or provided in the best 
interests of the client rather than the bank.  

• While the promise to send customers to external advice, particularly 
informed advice such as a financial adviser seems like a protection, 
recent investigation shows that this is not the case.  

• The situation where the Commonwealth Bank provided financial reward 
to financial advisors for recommending their product, which led to 
customers receiving advice that did not suit their circumstances and 
cost them significant amounts of money is a situation able to be 
repeated as a result of these clauses. 

PROBLEM 

• There is no guarantee that a client will be provided with specific 
information or information that relates to their circumstance as the 
Code only provides for the “general” presentation of customers’ 
obligations upon utilization of banking services.  

• There is no definition of what constitutes general versus specific 
information. 

PROBLEM 

• The Code itself is a good example of the problem with this promise. 
While the Code is written in plain language there is no guarantee that 
the words used will live up to common understanding.  

• For example, ‘general information,’ remains undefined. A customer 
may consider this to be any information pertinent to them, explained 

2.1	  	  	  	  	  	  	  	  We	  will:	  

(c)	  	  	  	   provide	  general	  information	  about	  the	  rights	  and	  obligations	  that	  arise	  
out	  of	  the	  banker	  and	  customer	  relationship	  in	  relation	  to	  banking	  
services;	  

2.1	  	  	  	  	  	  	  	  We	  will:	  

(d)	  	  	  	   provide	  information	  to	  you	  in	  plain	  language	  
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verbally in a way they understand.  

• The bank may consider general information to be information that 
advantages them.  

• Once again, this particular clause is dependent on the banks’ ethics 
and good faith, which is by no means guaranteed. 

 PROBLEM 

• While the bank promises to monitor developments and legislation that 
may advantage customers, it does not promise to disclose this 
information to its customers. 

PROBLEM 

• The bank promises to act ethically and to act consistently. However, 
the information that informs this treatment is “your conduct.”  

• If the bank does not consider your conduct appropriate, then they may 
feel it is ethical to do all in its power to declare you in default. 

• The other information which informs the bank’s fair and ethical 
behaviour is the contract signed, which as has already been shown, is 
fundamentally unfair, unethical and always in the bank’s favour. 

PROBLEM 

• This is another example of unclear language as ‘prudential’ has two 
meanings, one common and one financial. In a common reading this 
clause suggests that the bank will act in a manner prudent to its aim, in 

2.1	  	  	  	  	  	  	  We	  will:	  

	  (e)	  	  	  	   monitor	  external	  developments	  relating	  to	  banking	  codes	  of	  practice,	  
legislative	  changes	  and	  related	  issues.	  

	  

2.2	  	  	  	  	  	  	  We	  will	  act	  fairly	  and	  reasonably	  towards	  you	  in	  a	  consistent	  and	  
ethical	  manner.	  In	  doing	  so,	  we	  will	  consider	  your	  conduct,	  our	  
conduct	  and	  the	  contract	  between	  us.	  

2.3	  	  	  	  	  	  	  In	  meeting	  our	  key	  commitments	  to	  you,	  we	  will	  have	  regard	  to	  our	  
prudential	  obligations.	  
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other words, it will act in a way that allows it to continue making money. 
This seems valid to the consumer.  

• However, “prudential obligations” refer to the obligations established by 
bank-regulatory authorities.  

• As Australian banks are self-regulating, they are referring to their 
adherence to their own rules, which allow them to monitor and act to 
maintain their financial stability.  

• As Australia’s banks make massive profits each year, their prudential 
obligations will be to continue turning this kind of profit by maintaining 
customer relationships that allow this to occur.  

• There is no consideration of ethics in this clause. 

PROBLEM 

• As previously identified, the bank contracts were written in such a way 
that if a signatory claimed protection under laws relating to these 
issues, they could be found in default of their loans.  

• As such, banking compliance with these laws is secondary to contract 
conditions in reality. 

3	  	  	  	  	  	  	  	  	  	  Compliance	  with	  laws	  

3.1	  	  	  	  	  	  	  We	  will	  comply	  with	  all	  relevant	  laws	  relating	  to	  banking	  services,	  
including	  those	  concerning:	  

(a)	  	  	  	   consumer	  credit	  products;	  

(b)	  	  	  	   other	  financial	  products	  and	  services;	  

(c)	  	  	  	   privacy;	  and	  

(d)	  	  	  	   discrimination.	  

5	  	  	  	  	  	  	  	  	  	  Review	  of	  this	  Code	  

5.3	  	  	  	  	  	  	  We	  will	  require	  the	  ABA	  to	  establish,	  and	  we	  will	  support,	  a	  forum	  
(including	  consumer,	  small	  business	  and	  banking	  industry	  
representatives)	  for	  the	  exchange	  of	  views	  on:	  	  

(a) banking	  issues;	  and	  

(b) the	  effectiveness	  of	  this	  Code.	  	  

We	  will	  also	  require	  the	  ABA	  to	  ensure	  that	  these	  views	  are	  taken	  into	  
account	  in	  the	  next	  review	  of	  this	  Code.	  
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PROBLEM 

• There is no information that states who “we” are. Who will be 
supporting the ABA? If it is the Code complying banks, their CEOs are 
members of and responsible for the ABA. The ABA is responsible for 
the writing of the Code.  

• So the Code is, in reality, written by the Code complying banks. For the 
people who write the Code to promise that they will hand pick a few 
select people who supposedly represent consumers and small 
business in order to receive feedback about the Code is comical. 

• To suggest that these hand-picked individuals, who will provide 
information in the presence of Bank representatives, will complain and 
that this will then create some form of change that advantages 
customers at the expense of the banks’ power and extreme wealth is 

absurd. 

PROBLEM 

• Training staff only to provide banking services they are “authorised to 
provide,” ensures that no staff member will provide a customer 
information or advice that does not benefit the bank. As all authorised 
advice can be vetted to ensure it benefits the banks’ power or profits. 

• Likewise, knowledge of the Code does not mean a bank employee has 
the power to ensure that the Code conditions are met. Knowing the 
Code does not mean a staff member will know about the CCMCA 
Constitution which prevents the customer protections outlined in the 
Code from being utilised. 

7 Staff	  training	  and	  competency	  

We	  will	  ensure	  our	  staff	  (and	  our	  authorised	  representatives)	  will	  be	  
trained	  so	  that	  they:	  	  

(a) can	  competently	  and	  efficiently	  discharge	  their	  functions	  and	  provide	  
the	  banking	  services	  they	  are	  authorised	  to	  provide;	  and	  

(b) have	  an	  adequate	  knowledge	  of	  the	  provisions	  of	  this	  Code.	  
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PROBLEM 

• Even if the ABA did promote this Code and make public which banks 
subscribe to the Code and how a customer can get a copy of the Code, 
there is no information that clearly explains to a customer that some of 
the clauses of the Code a contractually binding, and thus should be 
read alongside the facility offer and General Standard Terms. 

PROBLEM 

• Analysis of the preceding facility offer and Standard Terms show that 
the bank has made no attempt to meet these standards. 

• While the Code is part of the Terms and Conditions of the contract, the 
Bank has only made it available to their customer in the form of a 
brochure if the customer asks for it. 

• As already identified, some of the terms used in the contract have both 
common and financially specific meanings that are confusing for the 
customer. 

8 Promotion	  of	  this	  Code	  

We	  will	  require	  the	  ABA	  to:	  	  

(a) promote	  this	  Code;	  and	  

(b) clearly	  make	  public:	  

i. which	  banks	  subscribe	  to	  this	  Code;	  and	  	  

ii. how	  you	  can	  get	  a	  copy	  of	  this	  Code.	  

10	  	  	  	  	  	  	  	  Terms	  and	  conditions	  

10.2 The	  terms	  and	  conditions	  of	  our	  banking	  services	  will:	  	  

(a) be	  distinguishable	  from	  marketing	  or	  promotional	  material;	  	  

(b) be	  in	  English	  and	  any	  other	  language	  we	  consider	  to	  be	  appropriate;	  	  

(c) be	  consistent	  with	  this	  Code;	  
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• The Code does not give the Bank the power to make financial 
decisions about customers based on incorrect information regardless of 
the customers’ ability to meet the terms of the contract. This means the 
contract is not consistent with the Code. 

PROBLEM 

• Once again, the promise to provide “general information” is non-
descript and too general. Such a statement leaves the bank to decide 
what is general information and what is specific information.  

• As seen in the analysis of the facility offer and General Terms, the bank 
does not consider ethical behaviour when making decisions and always 
provides information in its best interests, rather than the customers. 

PROBLEM 

• Once again, it is left to the banks’ ethics as to what it seems deceptive 
or misleading. It has already been shown that the bank is willing to act 
unethically, thus such a statement is not consumer protection. 

• The bank has ensured it cannot be held accountable for any deceptive 
or misleading banking services, as it removes its responsibility for any 
customer decision based on its advertising. 

 

13	  	  	  	  	  	  	  	  Operation	  of	  accounts	  

13.1 We	  will	  provide	  to	  you	  or	  a	  potential	  customer,	  upon	  request,	  general	  
descriptive	  information	  concerning	  our	  banking	  services,	  including	  
where	  appropriate:	  	  

(a) account	  opening	  procedures;	  	  

(b) our	  obligations	  regarding	  the	  confidentiality	  of	  your	  information;	  

(c) complaint	  handling	  procedures;	  	  

	  

30	  	  	  	  	  	  	  	  	  Advertising	  

30.1 We	  will	  ensure	  that	  our	  advertising	  and	  promotional	  literature	  
drawing	  attention	  to	  a	  banking	  service	  is	  not	  deceptive	  or	  misleading.	  
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PART E: RESOLUTION OF DISPUTERS, MONITORING AND SANCTIONS 

FACT 

• The formation of the CCMC will ensure that a body is created to hear 
customer complaints.  

• This body appointed by Code subscribing banks and Financial 
Ombudsman Service will not be dominated by a single bank and will be 
unbiased. 

34 	   Monitoring	  and	  sanctions	  

We	  agree:	  	  

a) 	  to	  participate	  in	  establishing	  a	  Code	  Compliance	  Monitoring	  
	  Committee	  (“CCMC”)	  comprising:	  

i. 1	  person	  with	  relevant	  experience	  at	  a	  senior	  level	  in	  retail	  banking	  in	  
Australia,	  to	  be	  appointed	  by	  banks	  that	  adopt	  this	  Code;	  

ii. 1	  person	  with	  relevant	  experience	  and	  knowledge	  as	  your	  
representative,	  to	  be	  appointed	  by	  the	  consumer	  and	  small	  business	  
representatives	  on	  the	  Board	  of	  Directors	  of	  the	  BFSO;	  and	  

iii. person	  with	  experience	  in	  industry,	  commerce,	  public	  administration	  
or	  government	  service,	  appointed	  jointly	  by	  the	  BFSO	  and	  banks	  that	  
adopt	  this	  Code	  (this	  person	  is	  to	  be	  the	  Chairperson	  of	  the	  CCMC);	  

We agree:  
b) that the CCMC’s functions will be: 

i. to monitor our compliance under this Code;  
ii. to investigate, and to make a determination on, any allegation from any 

person that we have breached this Code but the CCMC will not resolve, 
or make any determination on, any other matter; and 

iii. to monitor any other aspects of this Code that are referred to the CCMC 
by the ABA; 

c)  to ensure that the CCMC has sufficient resources and funding to  carry 
out its functions satisfactorily and efficiently;  

d)  to annually lodge with the CCMC (in a form acceptable to the CCMC) a 
report on our compliance with this Code;  

e)  to empower the CCMC to conduct its own inquiries into our 
 compliance with the Code;  

f) to co-operate and comply with all reasonable requests of the CCMC in 
pursuance of its functions;  

The impairment of customer loans
Submission 61 - Attachment 2

Appendix 'E'



	   24	  

14 November 2014 

FACT 

• The Code has published conditions that will allow the CCMC to function 
without banks placing undue pressure on the CCMC members.  

• This should ensure customers receive a fair and ethical hearing at the 
CCMC. 

FACT 

• The Code is ensuring that the CCMC is restricted to operation only 
within the banking sector.  

• It is answerable to outside agencies and laws.  

• This should ensure that the CCMC meets community expectations with 
regards to investigation and findings for and against banks. 

We	  agree:	  	  

i) to	  empower	  the	  CCMC	  to	  name	  us	  in	  connection	  with	  a	  breach	  of	  this	  
Code	  or	  in	  the	  CCMC’s	  report,	  where	  it	  can	  be	  shown	  that	  we	  have:	  	  

i. been	  guilty	  of	  serious	  or	  systemic	  non-‐compliance;	  

ii. ignored	  the	  CCMC’s	  request	  to	  remedy	  a	  breach	  or	  failed	  to	  do	  so	  
within	  a	  reasonable	  time;	  	  

iii. breached	  an	  undertaking	  given	  to	  the	  CCMC;	  or	  

iv. not	  taken	  steps	  to	  prevent	  a	  breach	  reoccurring	  after	  having	  been	  
warned	  that	  we	  might	  be	  named.	  

We	  agree:	  	  

g) to	  require	  the	  CCMC	  to	  arrange	  a	  regular	  independent	  review	  of	  its	  
	  activities	  and	  to	  ensure	  a	  report	  of	  that	  review	  is	  lodged	  with	  ASIC	  
	  which	  review	  is	  to	  be	  initially	  held	  after	  the	  first	  year	  in	  which	  the	  
	  CCMC	  operates	  after	  which	  it	  is	  to	  coincide	  with	  the	  periodic	  reviews	  
	  of	  this	  Code	  (see	  clause	  5);	  

h) 	  to	  empower	  the	  CCMC	  to	  carry	  out	  its	  functions	  and	  to	  set	  operating
	  procedures	  dealing	  with	  the	  following	  matters,	  first	  having	  regard	  to	  
	  the	  operating	  procedures	  of	  the	  BFSO	  and	  then	  consulting	  with	  the	  
	  BFSO	  and	  the	  ABA:	  
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FACT  

• The Code ensures the CCMC has the power to take sanctions against 
the banks for not meeting Code requirements.  

• While sanctions are not significant and there are no financial 
requirements to pay compensation as a result of a breach, publically 
naming the bank may allow a customer to seek financial remediation in 
another forum. 

 

FACT 

• Whilst the Bank is obliged to have an internal process to handling 
disputes this is qualified in section 40 when the definition of dispute is 
understood to only include certain financial issues. 

FACT 

• The external dispute resolution scheme to which the bank is a member 
is, in fact, the Financial Ombudsman Scheme (FOS). This is not an 
independent scheme.  

35	   Internal	  dispute	  resolution	  

35.1	  	  	  	  We	  will	  have	  an	  internal	  process	  for	  handling	  disputes	  with	  you.	  This	  
process	  will:	  	  

i. be	  free	  of	  charge;	  

ii. meet	  the	  standards	  set	  out	  in	  Australian	  Standard	  AS4269-‐1995	  
or	  	   any	  other	  industry	  dispute	  standard	  or	  guideline	  which	  
ASIC	  declares	  to	  apply	  to	  this	  Code;	  	  

iii. adhere	  to	  the	  timeframes	  specified	  in	  this	  clause	  35;	  and	  

iv. require	  us	  to	  provide	  written	  reasons	  for	  our	  decision	  on	  a	  
dispute.  

35.6	  	  	  	  	  If	  the	  rules	  of	  an	  external	  dispute	  resolution	  scheme	  of	  which	  we	  are	  a	  
member,	  provide	  that	  a	  matter	  may	  be	  referred	  to	  it	  if	  a	  decision	  is	  not	  
made	  within	  a	  specified	  time	  period,	  then	  we	  will	  inform	  you,	  no	  more	  
than	  5	  business	  days	  after	  the	  expiry	  of	  that	  time	  period,	  that	  a	  dispute	  
may	  be	  lodged	  with	  the	  scheme.	  
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FACT 

• There seems to be a difference of opinion into what the banks are 
saying about the power of this clause. On reading the words in the 
clause, there is a requirement by the bank to have a dispute resolution 
process that is not recorded in the definitions.  

• The bank is obliged to ensure its resolution process available for 
customers’ complaints unless the complaints have been resolved to the 
customer’s satisfaction when drawn to the attention of the CCMC. 

• The bank is obliged to investigate all complaints, without exception and 
having done so, provide the complaints with the results of their 
investigations in writing unless the parties agree that the report can be 
given verbally. 

PART F: APPLICATION AND DEFINITIONS 

Definitions 

FACT 

• The definitions outlined in this section ensure that any customer who 
signed the contracts would be eligible to have a complaint heard, as 
ensured by the Code providing the limited definition of the dispute, as 
defined as being any financial service or products. 

  

35.7	  	  	  	  Our	  dispute	  resolution	  process	  is	  available	  for	  all	  complaints	  other	  than	  
those	  that	  are	  resolved	  to	  your	  satisfaction	  at	  the	  time	  they	  are	  drawn	  to	  
our	  attention.	  

35.8	  	  	  	  We	  will	  provide	  you	  with	  the	  above	  information	  in	  writing	  unless	  it	  has	  
been	  mutually	  agreed	  that	  it	  can	  be	  given	  verbally.	  

Dispute:	  	  

means	  a	  complaint	  by	  you	  in	  relation	  to	  a	  banking	  service,	  that	  has	  not	  been	  
immediately	  resolved	  when	  you	  bring	  the	  complaint	  to	  our	  attention.	  

banking	  service:	  	  

means	  any	  financial	  service	  or	  product	  provided	  by	  us	  in	  Australia	  to	  you	  
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DOCUMENT 4 

CODE COMPLIANCE MONITORING COMMITTEE ASSOCIATION 

CONSTITUTION 

FACT 

• The Code Compliance Monitoring Committee Association’s (CCMCA) 
and the constitution are not referred to the facility offer, General 
Standard Terms or the Code of Banking Practice, or the guarantee 
provided to the customer when the agreement is signed by the 

customer and guarantor.  

FACT 

• The definitions make reference to circumstance and restrictions that 
are not referred to the facility offer, General Standard Terms or the 
Code of Banking Practice, or the guarantee provided to the customer 
when the agreement is signed by the customer and guarantor.  

1	  	  	  	  	  	  Name	  

1.1	  	  	  Code	  Compliance	  Monitoring	  Committee	  Association	  

The	  name	  of	  the	  association	  is	  the	  Code	  Compliance	  Monitoring	  Committee	  
Association	  

2	  	  	  	  	  	  Definitions	  

2.1	  	  	  Definitions	  

CCMC	  means	  the	  Code	  Compliance	  Monitoring	  Committee	  established	  
pursuant	  to	  this	  Constitution.	  	  

Code	  means	  the	  Code	  of	  Banking	  Practice	  2003	  

Consumers’	  directors	  of	  the	  BFSO	  means	  a	  Consumers’	  Director	  
appointed	  pursuant	  to	  the	  Constitution	  of	  BFSO.	  

Forum	  means	  any	  court,	  tribunal,	  arbitrator,	  mediator,	  independent	  
conciliation	  body,	  dispute	  resolution	  body,	  complains	  resolution	  scheme	  
(including,	  for	  the	  avoidance	  of	  doubt,	  the	  BFSO	  scheme)	  or	  statutory	  
Ombudsman,	  in	  any	  jurisdiction.	  	  
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FACT 

• The initial clauses of the CCMCA’s constitution suggest that the 
constitution has been developed to ensure there is a procedural 
document, and that it instructs the banks how the CCMC is to be 
constructed and able to function in order to assist the operation of the 
CCMC.  

• As the facility offer, General Standard Terms or the Code of Banking 
Practice, or the guarantee provided to the customer when the 
agreement is signed makes no mention of the changed circumstance in 
relation to the contract put to the customer by the bank. 

• The Constitution allows the CCMCA members to influence all of the 
customer protection provided to their individual and small business 
customers.   

3       CCMC	  Association	  

3.1	  	  	  	  Objectives	  

Objectives	  of	  the	  CCMCA	  are	  to	  establish	  and	  to	  make	  provision	  for	  this	  	  	  
operation	  of	  the	  CCMC.	  

3.3	  	  	  	  	  Objectives	  

A	  CCMCA	  member	  is	  each	  code	  subscriber,	  which	  subscribes	  to	  this	  
constitution	  by	  giving	  an	  instrument	  to	  that	  affect	  signed	  by	  its	  Chief	  
Executive	  Officer	  (CEO.)	  

3.7	  	  	  	  	  Functions	  	  

The	  CCMCA	  shall	  meet	  only	  for	  the	  purpose	  of	  considering	  proposed	  
amendments	  to	  the	  constitution,	  amending	  the	  constitution	  and	  for	  any	  
other	  purpose	  that	  arises	  from	  the	  constitution.	  

3.11	  	  	  Representation	  at	  meeting	  

Each	  association	  member	  shall	  be	  represented	  at	  a	  meeting	  of	  the	  CCMC	  
association	  by:	  

(a) by	  the	  chief	  executive	  officer	  of	  the	  Association	  Member,	  or	  
(b) a	  senior	  executive	  of	  the	  Association	  Member	  appointed	  by	  

instrument	  in	  writing	  signed	  by	  the	  chief	  executive	  officer	  of	  the	  
Association	  Member...	  

	  

The impairment of customer loans
Submission 61 - Attachment 2

Appendix 'E'



	   29	  

14 November 2014 

 

PROBLEM 

• This clause suggests that the CCMC should be established in 
accordance with the constitution, which for the period from 2004 until 
2013 has been the soul domain of subscribing banks.  

• The constitution has been kept from the subscribing bank customers 
that until recently did not have any knowledge about the terms and 
conditions it places upon the publically available Banking Code of 
Practice.  

• The CCMC drafted and implemented the constitution, however, from its 
start was not consistent with the Code of Banking Practice nor was it 
established pursuant to the banking contracts. 

FACT 

• These clauses suggest that the CCMC will have the powers as outlined 
in the Code of Banking Practice, but this is not correct.  

4.2	   Factions	  

The	  functions	  of	  the	  CCMC	  are:	  
(a) to	  monitor	  compliance	  under	  the	  code	  by	  Association	  members,	  	  

(b) to	  investigate	  and	  to	  make	  a	  determination	  on	  any	  allegation	  from	  
any	  person	  that	  a	  CCMCA	  member	  has	  breached	  the	  code	  (but	  the	  
CCMC	  must	  not	  resolve,	  or	  make	  any	  determination	  on,	  any	  other	  
matter),	  and	  	  

(c) to	  monitor	  any	  other	  aspects	  of	  the	  code	  that	  is	  referred	  to	  the	  CCMC	  
by	  the	  ABA.	  

4.3	   Independence	  of	  CCMC	  
The	  CCMC	  Association	  and	  each	  Association	  Member	  shall	  not	  	  

(a) except	  as	  expressly	  provided	  in	  this	  Constitution,	  intervene	  in	  the	  
CCMC’s	  activities;	  or	  	  

(b) denigrate	  the	  CCMC.	  
 

4.1    Establishment of CCMC 

There shall be Code Compliance Monitoring Committee established 
pursuant to this clause 4.1 and in accordance with this constitution, with 
the powers and obligations set out in the constitution. 
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• In these clauses, the concept of Code defining the responsibilities of 
the banks and the CCMC is replaced with CCMCA Constitution.  

• This is because all Code complying banks have their CEO representing 
them on the CCMCA. 

PROBLEM 

• The Constitution is seemingly establishing procedural requirements for 
the CCMC members.  

• It also reduces the independence of the CCMC as widely promoted by 
the ABA and not corrected by the CCMC or subscribing banks.  

• This clause also requires the CCMC to comply with the subscribing 
banks that determine the CCMC responsibilities, which can be 
changed.  

• The CCMC are agents of the subscribing banks and they operate, not as set 
out in the code, but rather as required under the constitution. 
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PROBLEM 

8.1	   Consideration	  of	  complaint	  about	  code	  breaches	  

The	  CMCC	  must	  consider	  any	  complaint	  alleging	  that	  an	  Association	  
Member	  has	  breached	  the	  code,	  except	  that	  the	  CCMC	  must	  not	  
consider	  a	  complaint:	  

(a)	   	  to	  the	  extent	  that	  the	  complaint	  relates	  to	  an	  Association	  Member’s	  
commercial	  judgement	  in	  decisions	  about	  lending	  or	  security.	  
However,	  the	  CCMC	  may	  consider	  a	  complaint	  alleging	  a	  breach	  of	  
the	  code	  arising	  from	  maladministration	  by	  the	  Association	  Member	  
in	  arriving	  at	  a	  commercial	  judgement...	  

(b)	   	  if	  the	  CCMC	  is	  or	  becomes	  aware	  that	  a	  complaint	  	  

i. is	  being	  or	  will	  be	  heard	  (whether	  as	  standalone	  matter	  or	  as	  part	  
of	  any	  process	  or	  proceeding)	  by	  another	  Forum,	  and	  the	  Forum	  
may	  make	  a	  final	  determination	  as	  to	  whether	  a	  breach	  of	  the	  code	  
has	  occurred.	  In	  such	  a	  case	  the	  CCMC	  must	  not	  consider	  the	  
relevant	  complaint	  until	  the	  relevant	  Forum	  has	  determined	  or	  
declined	  to	  determine	  (for	  whatever	  reason),	  whether	  a	  breach	  of	  
the	  code	  has	  occurred...	  

ii. was	  heard	  (whether	  as	  a	  standalone	  matter	  or	  as	  part	  of	  any	  
process	  or	  proceeding)	  by	  another	  Forum,	  and	  the	  Forum	  has	  
determined	  whether	  a	  breach	  of	  the	  Code	  has	  occurred...	  

(c)	   	  if	  the	  CCMC	  thinks	  there	  is	  a	  more	  appropriate	  Forum	  to	  deal	  with	  
the	  complaint.	  Without	  limiting	  this	  exception,	  CCMC	  many	  form	  the	  
view	  that	  there	  is	  a	  more	  appropriate	  Forum	  to	  deal	  with	  the	  
complaint	  where	  the	  complaint	  alleges	  in	  whole	  or	  in	  part	  that	  an	  
Association	  Member	  has	  breached	  any	  legislative	  provision.	  

(d)	   	  which	  the	  CCMC	  has	  referred	  to	  the	  Association	  Member	  concerned,	  
unless	  
i. the	  Association	  Member	  has	  responded	  to	  the	  complaint,	  or	  	  

ii. 45	  days	  has	  lapsed,	  

	  	  	  	  	  	  	  	  	  	  	  whichever	  is	  the	  earlier.	  
(e)	  	  	  	  	  If	  the	  CCMC	  considers	  the	  complaint	  is	  frivolous	  or	  vexatious,	  or	  	  

(f)	  	  	  	  	  	  If	  the	  complaint	  is	  based	  on	  the	  same	  events	  and	  facts	  as	  a	  previous	  	  
complaint	  ...	  	  

(g)	  	  	  	  	  if	  the	  events	  to	  which	  the	  complaint	  relates	  occurred...	  

(h)	   the	  complainant	  was	  aware	  of	  the	  events	  to	  which	  the	  complaint	  
relates,	  or	  would	  have	  become	  aware	  of	  them	  if	  they	  had	  used	  
reasonable	  diligence,	  more	  than	  one	  year	  before	  the	  	   complainant	  
first	  notified	  the	  CCMC	  in	  writing.	  
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• This is a significant section of the CCMCA Constitution.  

• Section 8.1 is devoted to identify where the CCMC has no powers to 
investigate complaints.  

• The CCMCA, which is made up of the chief executives of subscribing 
banks, have limited the circumstances where a complaint can be 
investigated.  

The CCMC can no longer hear a complaint if: 

i. It is about the commercial judgement of the bank. It does not outline 
the standards they use to make commercial judgements. In reality, 
they can end a financial agreement at any time. While the clause 
goes on to say that a complaint can be made based on 
maladministration in relation to the formation of a commercial 
judgement, we saw that the contract makes it impossible for a client 
to establish maladministration as the bank has written the contract in 
such a way that any form of administration is appropriate and the 
client has no recall, even if the decision was based on incorrect 
information. 

ii. The second point is the most useful for the banks. It prevents the 
CCMC from hearing a complaint if it is or could be heard in another 
forum. Such a forum is mediation. Therefore, banks can enter into 
mediation in order to prevent the CCMC from hearing the complaint. 
If mediation is unsuccessful, then the only place the complainant can 
challenge the decision is the court. This is expensive, and as seen 
previously, the bank does all in its power to ensure that any client 
who may complain upon losing a business is charged a maximum 
amount of money to limit the funds necessary obtain effective legal 
advice. The case would be difficult to win as the client was forced to 
sign a contract that ensured the bank was free to do as it wished in 
relation to a signatory. 

iii. This clause also gives the CCMC the ability to refuse to hear a 
complaint and refer it to another forum, such as a court, which would 
provide the subscribing bank an advantage as it has sizeable 
financial resources. 

iv. The language of section (d) is convoluted. The CCMC cannot 
investigate a complaint made to it by a subscribing bank unless it 
has replied to the complaint, or a period of 45 days has lapsed since 
the complaint was made to the CCMC. As the bank has a duty to 
reply within 20 days, this would extend the period before a complaint 
was heard by the CCMC to 65 days. A complainant could be 
deemed in default and have property removed within 65 days, thus 
making any complaint moot. 

v. This makes the previous clause more powerful, as the complainant 
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cannot repeat a complaint if things change in the 65 days between 
making the last complaint and having it heard. While new information 
may be added to allow a complaint to be heard, there is no definition 
of what constitutes vexatious or frivolous. However, a second 
complaint on a single issue can be deemed vexatious or frivolous, 
and refused. 

vi. This clause covers almost all signatories. There is ample debate that 
can be put forward that a complaint could have been foreseen. As a 
result, there is almost no complaint that could be heard. 

vii. The final clause applies a one-year limit on complaints. There is no 
way the complainant could know this, as this constitution is not 
referred to in the Code of Banking Practice and is not published by 
the banks. 

Conclusion 

This paper reveals that the relationship between the subscribing banks and 
their customers is unconscionable and unfair. 

Having access to all four documents, which includes the constitution, makes it 
clear that publications presented by the subscribing banks and their agency 
the Australian Bankers’ Association to the media are misleading. Further, 
there is evidence that the subscribing banks’ contracts with individuals and 
small businesses promote a commitment to investigate all complaints and a 
dispute resolution package that does not exist. 

Upon reviewing the Bank of America case, reported widely in August 2014, 
there is evidence of fraud by banks in the developed world that is becoming 
more vigilantly investigated and fiercely prosecuted. Corrupt practices are now 
receiving significant penalties. While this has not yet happened in Australia, 
this may well be the result of the banking sector being poorly regulated. 

This paper notes that the relationship between subscribing banks and 
customers has been damaged by the failure of regulators to prosecute banks 
that have breached part of the APRA, ASIC and ACCC Acts. 

The decision by legislators to allow banks to be self-regulated has no 
justification based on the research in this paper.  

Yours sincerely, 

Archer Field  
Research 
Tasmanian Small Business Council 
 
Copy: Council of Small Business Organisations of Australia  
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Banking in Australia: 
Unregulated and Unprotected 
 
 

Part I 
1. Presents a brief history of recent developments in regulation in the Australian 

finance industry. Highlights how demands for greater consumer protections 
with simultaneous pressure for deregulation of the finance sector led to the 
rise of self-regulation and the Code of Banking Practice. 

 
Part II 

 
2. Focuses on the Financial Ombudsman Service, highlighting the private 

company’s inability to provide an effective external dispute resolution 
mechanism, as proscribed by the Code of Banking Practice. 

 
Part III 

 
3. Evaluates the Code Compliance Monitoring Committee, the body tasked with 

monitoring the Code of Banking Practice. Describes this organisation’s 
inability to protect consumers from abuse of power by code-subscribing 
banks. 

 
Part IV 

 
4. Covers the unfair provisions in standard form contracts. Describes how these 

contracts entrench the unequal relationship between banks and their small 
business, farmer, and individual customers. 

 
Part V 

 
5. Links the weakness of the Code of Banking Practice, the Code Compliance 

Monitoring Committee, and the Financial Ombudsman Service with systemic 
flaws in the self-regulation regime of Australian banks. It asks whether the 
practices of leading banks constitute criminal behaviour. 
 
Part VI 
 

6. The final part of this report includes needed reforms to the financial industry 
regulation system and asks whether the practices of the leading banks and 
bankers constitute criminal behaviour. 
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PART I 
 
Roadmap to Deception: Evolution of the Code of Banking 
Practice 1993 to 2015. 
 

7. Consumer allegations of abuse by the Australian banking sector in the 1980s 
and 1990s led the Federal Government to implement a system of self- 
regulation in the Australian financial sector. A product of this system, the 
Code of Banking Practice was born in 1993. The Code was designed to 
protect consumers and ensure a competitive but fair banking system in 
Australia. 

 
8. However, the Code is today not the mechanism that the government’s 

Campbell and Martin reviews envisioned. Since the Code came into force 
in 1996, Banks have misled the public, weakened consumer protections, 
and abused their power over their customers. 

 
9. This chapter presents the unconscionable evolution of the Code of 

Banking Practice in Australia from the period 1993 to present. 
 
 

Recent History Banking Regulation 
 
10. The 1981 Australian Financial System Inquiry, titled the ‘Campbell 

Report’, found that the Australian government was inappropriately 
intervening in the financial services industry. The report recommended that 
the government pull back from intervention in the operation of financial 
markets, and that it should instead implement high prudential structural 
standards. This—the report found—would help create a competitive but 
stable financial system.1

 

 
11. The report emphasized the high cost to consumers of seeking redress for 

breaches of these protections, also recommended the creation of industry-
based alternative dispute resolution schemes. The inquiry found that this 
would give financial institutions flexibility to operate in a free market 
whilst protecting individuals and small businesses.2

 
 
Martin Committee 
 
12. The Campbell Report’s recommendations on consumer protections were 

not implemented and as the pace of banking deregulation increased in the 
following decade, customer allegations of abuse by financial institutions 
mounted. The Federal Government responded by commissioning the 
1991 Martin Committee on Banking and Deregulation. In its report, 
“Pocket Full of Change”, the Martin Committee endorsed the findings of the 
Campbell Review and recommended the creation of “a code of banking 
practice, contractually enforceable by bank customers and subject to 
ongoing monitoring”.3 

 
13. The Committee also recognized that the cost of holding banks to account 

for breaches of consumer protections through the court system was 
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prohibitive to bank customers. In response, the committee recommended 
the creation of alternative dispute resolution schemes that would enable 
bank customers to have their disputes arbitrated cheaply, quickly, and 
fairly outside the court system. The result was the creation of the 1993 
Code of Banking Practice, (the Code), which came into effect in 1996 and 
has been subsequently revised three times, most recently in 2013. 

 
The Code 
 
14. The Code is described by the Australian Bankers’ Association (ABA) as 

the “banking industry’s customer charter on best banking practice 
standards”.4 The Code compels banks to create alternative dispute 
resolution schemes and all disputes, the Code outlines, are to be 
investigated. 

 
15. However, through amendments in 2003 and 2004, the Code has become 

a vehicle for deception, allowing the major banks to mislead their 
customers while claiming to protect consumer rights. 

 
‘Viney Review’ 2000 
 
16. In May 2000 the Australian Bankers’ Association (ABA) appointed Richard 

Viney to conduct an independent review of the Code.5 In conducting the 
process, Mr Viney sought submissions from governmental and industry 
bodies, as well as consumer representatives, on suggested changes to 
the Code, before making   his   final   recommendations   to   the   ABA. 
These recommendations – outlined in the Final Report, released in 20016 – 
resulted in the new Code being drafted and launched by the ABA in August 
2003.7

 
 
Binding Code 
 
17. The General Standard Terms8, the Facility Agreement9, the original 1993 

version of the Code10, ABA director David Bell 11,12, all stated the code’s 
contractual enforceability.  

 
18. Indeed, although the National Australia Bank (NAB) has appealed its 

ruling, the Supreme Court of Victoria recent confirmed that the Code is 
a legally binding contract between banks and their customers in National 
Australia Bank Limited v Rice [2015] VSC 10.13 While the Code has been 
accused of using ambiguous and misleading definitions of terms, 
obscuring the banks’ obligations under the Code, it appears clear that 
the Code is contractually binding between banks and their customers.14
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PART II 
 
The Financial Ombudsman Service: Unable and Unwilling 
 
19. The Financial Ombudsman Service (FOS), in its role as regulator, has failed 

to protect consumers from dishonest bank practices. 
 
20. This section outlines the lack of independence and transparency of the FOS 

as well the stringent restrictions placed on its arbitration powers. 
 
 

Financial Ombudsman Service 
 
21. The Financial Ombudsman Service (FOS) was created to provide the 

external dispute resolution service.15 In many cases, the FOS does provide 
a forum to resolve consumer complaints or disputes quicker and cheaper 
than the formal legal system; however, there are continuing issues 
surrounding the independence of the FOS and its effectiveness in 
resolving those disputes. 

 
FOS is not independent 
 
22. Australian banks play in funding, staffing, and setting the Terms of 

Reference for the FOS. The FOS does not disclose to the public that 
directors can be employed by the very banks it is tasked to regulate and 
investigate. This situation has led to allegations that Australian banks have 
an unfair influence over the complaints that are put to the FOS. This 
ultimately compromises the FOS’ objectivity and independence.16

 
 
Unaccountable Ombudsman 
 
23. As a private company, the Financial Ombudsman Service Limited is 

unaccountable for its decisions. As was ruled in Mickovski v Financial 
Ombudsman Service Limited & Anor [2012] VSCA 185, FOS decisions 
cannot be subjected to judicial review.17 As a result, a complainant is left 
with no avenue for redress even if the FOS rules incorrectly or unfairly in 
its arbitration of a dispute.  

 
Financial Limitations 
 
24. As outlined in its Terms of Reference, the FOS is restricted to 

assessing disputes in which the applicant’s claim is $500,000 or less, 
although this amount is increased for a credit facility of up to $2,000,000. 
As a result, the loans of many small businesses, farmers, and individual 
customers—especially concerning real estate mortgages and leases—are 
prevented from accessing the services of the FOS. 

 
25. In addition, it is limited to awarding compensation of $309,000 or less.18 

Therefore the FOS is unable to ensure consumer protections in Australia. 
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PART III 
 
The Code Compliance Monitors: Toothless Tigers 
 
26. The CCMC, the second pillar of Australia’s financial regulatory system, is 

severely restricted by a hidden constitution, which both limits its authority to 
investigate complaints, and ultimately deceives and misleads bank customers. 

 
27. This section highlights that even in the limited cases in which the CCMC has 

the authority to act, its authority is so restricted as to be largely ineffectual. 
 

Code Compliance Monitoring Committee 
 
28. The Australian Bankers’ Association expressed their preference for: 
 

“An independent, well-resourced code-monitoring agency with a 
capacity to impose a range of effective sanctions for code breaches”.19

 
 
29. The NSW Government agreed that “Compliance with the Code should be able 

to be independently double-checked, and not rely entirely on the bank’s self-
assessment”.20 

 
30. The Australian Consumers’ Association criticised the 1993 version of the 

Code for lacking of sanctions in the Banking Code.21 
 
31. In the face of this criticism, the CCMC was formed, appointed and funded 

by subscribing banks and the banking industry body, the Australian 
Bankers’ Association. The CCMC was intended to investigate and ‘name 
and shame’ banks that breached the Code.22 However, despite promises 
otherwise, the CCMC does not protect consumers as its ability to 
investigate and impose sanctions on banks for code breaches is severely 
limited. 

 
Dismal Record 
 
32. The CCMC, in its 2014 annual report, states that in the 2013-2014 

financial year, the 18 banks that adopted the Code investigated 
1,099,272 disputes, under their internal dispute resolution schemes. Of 
these disputes, the banks reported to have found that they had breached 
the Code only 5,762 times.23 This number is simply too low to warrant the 
view that the banking regulatory system in Australia adequately protects its 
customers. 

 
33. The lack of protection afforded to small businesses and individuals can 

be further blamed on two main factors; firstly, bank customers are not 
adequately informed of their right to take complaints to the CCMC, and 
secondly, the constitution of the CCMC, hidden from the public, seriously 
restricts the cases which the CCMC can investigate. 

 
Unknown Monitor 
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34. The CCMC, in its 2014 Annual Report, stated: 
 

“The small number of allegations received from consumers and small 
businesses for investigation each year remains a concern”. 

 
35. Of the 1,093,510 disputes lodged with code-subscribing banks, only 42 

were referred to the CCMC. Meanwhile, the CCMC reports that there 
were only 4,854 visitors to its website in 2013-14. With regard to these 
figures, it is clear that the CCMC and its compliance functions lack public 
awareness.24

 
 
36. One of the major causes of this is that the Code does not require banks 

to inform customers of the CCMC’s existence, or of their right to lodge 
breaches of the Code and complaints with the CCMC. As a result, the 
major banks in Australia only publicise customers’ right to lodge complaints 
with the CCMC in an extremely minimal way.25 It is of no surprise, then, that 
the CCMC does not receive more complaints. 
 

CCMC’s Wicked Constitution 
 
37. Clause 34(b)(ii) of the Code notes that CCMC’s functions 

are: 
 

“To investigate and to make a determination on, any allegation from 
any person that we have breached this Code.26

 
 
38. This constitution under which the CCMC is operated was first made 

available to the public in until July 2012, and then it was only to a group 
calling itself the JMA Parties. 27 Under it, the CCMC’s powers to 
investigate are seriously restricted. 

 
39. Clause 8.1 of the Constitution restricts the CCMC from investigating a 

dispute, if: 
 

(b) the CCMC) is, or becomes, aware that the complaint: 
 (i) is being, or will be, heard…by another forum. 28

 
 

40. Thus, where a dispute is, or will be, heard in another ‘forum’, the CCMC 
no longer has the power—or the responsibility—to consider the complaint. 

 
41. For the purposes of Clause 8.1, a ‘forum’ is classified as: 
 

“Any court, tribunal, arbitrator, mediator, independent conciliation body, 
dispute resolution body, complaint resolution scheme (including, for the 
avoidance of doubt, the BFSO scheme) or statutory Ombudsman, in 
any jurisdiction. 29

 

 
42. This means, that where a bank chooses to escalate a complaint to 

another ‘forum’, the consumer is stripped of the right to have the matter 
referred to the CCMC. Further, as the constitution is not disclosed to the 
customer, they surrender this right without being informed that this is the 
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case. 
 
Further Restrictions 
 
43. Further restrictions placed on the CCMC by its constitution were highlighted 

in its submission to the independent review of the Code in 2007-08. 
 
44. Specifically, the CCMC members revealed that its ability to “name and 

shame” banks who breach the Code is limited, since it must receive 
approval from the ABA Chair before making any public statements, other 
than in its annual report.30 The CCMC also noted it can only name banks, 
which have repeatedly breached the Code and failed to rectify issues 
raised by the CCMC. This significantly undermines the core role of the 
CCMC as envisioned by the Martin Review.31

 
 
45. The CCMC has also questioned the authority the ABA Chair has over 

its funding, and the fact that – due to budget constraints – its annual reports 
have very limited circulation. 

 
Constitutions Becomes Mandate 
 
46. In 2013, the ‘CCMC Mandate’ replaced the constitution. Unlike the 

constitution, the mandate has been made publically available. Little 
appears to have changed however, and the CCMC is still restricted in 
investigating complaints. 32 
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PART IV 
 
Unfair Contracts 
 
47. Standard form contracts in Australia are unfair: with them banks abuse their 

disproportionate power with small businesses, farmers, and individual 
customers unable to seek redress. 

 
48. This chapter outlines these unfair contract terms. 
 

Retaining Unfair Contracts 
 
49 .  Beyond the issues raised by the restrictions placed on the FOS and the 

CCMC, significant problems exist in the terms set out by standard form 
banking contracts.  

 
50. Banks can use ‘constructive default’ to deliberately engineer a customer’s 

default. This was done by lowering their assessed value of a security, 
thereby raising the loan-to-value ratio and impairing the loan. 

 
51. This concern arises due to the definition of ‘default’ and the banks’ ability 

to conduct their own property valuations under the General Standard Terms 
(Annexure B).33

 
 
52. As a result, Australian banks are legally allowed to re-value a secured 

property at the customer’s expense. If the valuation shows that the 
secured property has fallen in value since the loan was agreed, then the 
bank has the right to default the customer and demand full payment of all 
amounts owing. This is known as a ‘non-monetary default’. As a result, even 
if a customer has made all repayments on time and in full, a bank has the 
right to call in its loan if the “saleability” of the held security falls at any 
time below its initial level. The consumer cannot challenge the default, nor 
has the right to challenge the valuation on which the bank has relied. 
This is the case where the valuation is wrong, as outlined in section 9.4. 

 
53. Furthermore, where a bank defaults a loan, leading to the forced sale 

of secured property, numerous cases report property being sold at values 
far below the valuations. In particular, Australian banks have been 
accused of selling farms in default during periods of drought, resulting in 
sale prices that do not reflect the true value of the property. 

 
54. The 2014 Financial System Inquiry, the Murray Review, raised these 

issues, calling on government to extend unfair contract term protections to 
small businesses.34 

 
55. Even with these changes, it is clear that with their standard form contracts, 

the major Australian banks are abusing their power against small businesses, 
farmers, and individual customers due to power imbalance. 
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PART V  
A Complicit Government 
 
56. Despite the various independent reviews both conducted on behalf of, and 

submitted to, government on the self-regulated system of banking in Australia, 
state and federal governments have failed to act on the recommendations 
made. 

 
57. This section describes how in failing to address the key problems with self- 

regulated banking in Australia, the government has been complicit in a range 
of unconscionable practices. 

 

Failure Self-Regulation 
58. Whether looking at banking regulation, disclosure, or standard form 

contracts, the self-regulatory system in Australia for the finance industry has 
failed. Governments or all political persuasions, both state and federal, 
have not adequately protected consumers from being abused by 
dishonest and unconscionable actions by the banks. 

Murray Review 

59. In 2014, the Financial Systems Inquiry (the Murray Review) outlined 
severe problems with the current banking system in Australia. Many of the 
review’s subsequent recommendations concerned inadequacies in the 
self-regulatory system, recommending the government act to strengthen 
consumer protections. In particular, ‘non-disclosure’ and regulatory 
weakness were key themes of Recommendations 21 and 22. 

Non-Disclosure and Banking Regulation 

60. ‘Non-disclosure’—so states the Murray Review—and the danger arising 
from consumers committing to contracts “they do not fully understand” are 
critical issues in Australian banking. 35 Recommendation 21 criticised the 
existing regulatory framework for relying too heavily on disclosure by banks 
and banks providing adequate financial advice to consumers. 

61. The major Australian banks clearly did not fully disclose the nature of the 
self- regulatory system to customers. The CCMC largely unknown by 
consumers and is severely restricted in its investigations and censuring 
powers by a constitution only recently made public after a decade of 
secrecy. The FOS is purported to be an independent company when it is, 
in fact, a private company run, staffed, and funded by the major Australian 
banks. The Code is filled with ambiguous and unclear terms and definitions 
despite its commitment to ‘plain language’. Consumers falsely believe they 
are protected from banks abusing their power. 

62. The inquiry further suggested that government amend the law in order 
to ensure that regulators can “enforce action against conduct causing 
consumer detriment” before a “demonstrated or suspected breach of the 
law” has occurred.36 Such amendments would give regulators preventive 
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powers under government legislation, as opposed to this intervention 
power merely being afforded to ASIC following suspected breaches of the 
Code.37

 

63. The Review further encouraged increased regulator accountability through 
the creation of a new ‘Financial Regulator Assessment Board’, designed: 

“To advise Government annually on how financial regulators have 
implemented their mandates”.38

 

64. This formal mechanism would allow government: 

“To receive annual independent advice on regulator performance, and 
strengthen the accountability framework governing Australia’s financial 
sector regulators”.39

 

65. In turn, the Review’s recommendations would increase the accountability 
of both the financial institutions and their regulators, thus insuring 
accountability at a more systemic level. 

Government Inaction 

66. These recommendations clearly resonate with the current self-regulatory 
system of the finance sector. However, despite these recommendations, 
the government and regulators are yet to adequately require banks to 
protect the rights of their customers in the manner recommended more than 
30 years ago with the Campbell Report. Governments, both federal and 
state, have failed to protect Australian bank customers. 

67. Indeed, despite the apparent inadequacy of ASIC, the Australian state 
governments agreed to reduce regulatory powers against banks by 
transferring the responsibilities of state-based regulators to federal 
regulators. In NSW this result in the NSW Fair Trading regulator having its 
authority over the finance industry passed on to ASIC. Whether through 
a lack of understanding or concern, the Australian State Governments 
have been complicit in creation of the regulatory system so strongly 
criticised by the Murray Review. 

Extending Unfair Contract Term Provisions 

68. In accordance with the 2014 Murray Review, Federal Treasury recently 
released its proposed extension to existing unfair contract term provisions 
to include small businesses as well as individual consumers. 

69. However, the Tasmanian Small Business Council (TSBC), in its submission 
in relation to the proposed extension, stating the proposed changes are 
“ insufficient to address the issues that have arisen from the misuse of 
market power by large businesses”40, i.e. banks. 

70. Despite “such misuses by large business and financial institutions” being 
widely reported in the media, the proposed changes are simply not 
adequate. 

71. Thus, while appearing to act on the recommendations made in the Murray 
review by amending the legislation, there are two major limitations placed 
on the definition of “small businesses”, which mean that government still 
fails to protect small businesses. 
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72. Firstly is the fact that the proposed legislation: 

”Restricts the definition of a small business to such an extent that the 
unfair contract term protections will cover only the smallest contracts of 
the smallest businesses.”41

 

73. This is done by introducing financial limits on the ASIC Act’s definition of 
small business contracts, to include only those contracts of $100,000 to 
$250,000.42 This means that mortgages, most leases and the vast 
majority of farming contracts in Australia will not be given the necessary 
protection by the proposed legislation changes, as recommended in the 
Murray Review. 

74. Secondly, is the limitation placed on the definition of small businesses to 
mean those businesses that employ less than 20 people? This, the 
TSBC believes, “fails to take account of the nature of small businesses in 
Australia”, and therefore does not protect the majority of small businesses 
many of which employ more than this amount on a casual basis.43 

75. By significantly narrowing the definition of “small businesses”, the 
proposed extension of unfair contract term protections to small businesses 
in fact does very little in actually providing much-needed protection for 
small businesses and individuals. Instead, the changes are an attempt by 
the government to appear as though addressing those problems identified 
in the review, without actually providing the protection recommended by the 
Murray Review 

Wilkie Bill 2012 

76. Despite widespread government inaction in the face of banking abuses, 
there have been some attempts at reforming the bank regulatory system.  
The Wilkie Bill, formally the Banking Amendment (Banking Code of 
Conduct) Bill 2012, proposed a number of legislative changes to the 
Banking Act 1959, aiming to change the nature of banking self-regulation in 
Australia. The Bill, if it had been passed, would enshrine into legislation the 
promises made under the Code, formally holding banks to account for 
breaches. Among the most important clauses in the Bill is section 
36A(1), which would insert into the Banking Act the stipulation: 

(1) “The Minister must, by legislative instrument, make the Banking Code of 
Conduct (the Code).”44 

77. Further, section 36B would compel the Australian Prudential Regulation 
Authority to handle customer complaints, where a bank “has failed to comply 
with the Code in dealing with their customers”.45  

78. Once APRA accepted the complaint, it would be further bound to investigate 
the matter under section 36C. Section 36D of the Bill would provide APRA 
with ‘name and shame’ powers far beyond those currently held by the CCMC. 
It would allow APRA to publically name a bank that has failed to comply with 
the Code, by publishing the business name of the banks:  

(a) on a website managed by APRA; and 

(b) so that the publication  is  available  throughout  Australia  in  a 
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newspaper”.46 

79. The Bill would further protect the Code from amendments and alterations by 
banks in pursuing their interests, as section 36F would prevent the Minister 
by law from amending the Code: 

“Without consulting persons or bodies that the Minister is satisfied 
represent the majority of: 

(a) Australian customers of ADIs [banks], other than business 
customers; 

(b) Australian small business customers of ADIs; 

(c) ADIs.” 47 

80. The Code would have to be reviewed “at least every 3 years”.48 In doing 
so, this would put the onus of enforcement on an independent statutory 
body, rather than the FOS—a private company—or the CCMC—an 
ineffective tool severely restricted the Australian Bankers’ Association. 

81. Both state and federal governments have accepted—particularly following 
the Financial Systems Inquiry in 2014—that the self-regulatory system in 
Australia does not sufficiently protect consumers and provide avenues for 
redress for breaches under the Code. However, successive governments 
continue to fail to introduce the necessary legislative amendments, such 
as the Wilkie Bill, that would protect the rights of individuals and small 
business. 

82. In light of these facts, it is clear that the state and federal governments, 
the banking regulators, as well as the FOS and CCMC, have all played a 
part in the misleading and deceptive conduct of the major banks against 
their customers. 

83. By failing to provide adequate protection either under legislation or by 
the state and federal regulatory bodies, and by failing to address issues 
regarding penalties and avenues for redress for breaches of the Code, the 
government has assisted in creating a code of practice that provides merely 
the facade of consumer protection. All the while, the leading banks continue 
to profit at the expense of their small business, farmers, and individual 
consumers from dishonest and unconscionable practices. 
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PART VI 
Conclusions: 
 
85. This chapter outlines the reforms required to ensure a more fair and just 

banking system in Australia. 
 
 

Reform Needed 
 
86. There is a range of essential reforms that are vital to ensuring that the 

self- regulated banking system in Australia digresses from the dishonest 
period of banking practices that has plagued the last decade. 

 
87. Firstly, it is essential that legislation like the Wilkie Bill (2012) be re-

submitted to parliament and enacted into law, to ensure individuals, small 
businesses and farmers are afforded protection under Australian law. 

 
88. Secondly, effective regulation needs to be introduced by the current 

industry regulators, including ASIC, APRA, and Treasury, to ensure that 
there are appropriate checks and balances in place to monitor the 
conduct of banks towards their customers. 

 
89. Thirdly, in implementing effective legislation and regulation, banks that 

act dishonestly must face punishment, by way of enforceable penalties for 
breaches of the Code.  As stated by Minister for Environment Greg Hunt, 
Australians should have the right to bring those abusing their power to 
some government authority.49

 
 
90. Fourthly, the internal and external dispute resolution mechanisms of the 

Australian banks should be reformed so that small businesses, farmers, 
and individual customers can have complaints arbitrated quickly, cheaply, 
and fairly. The concerns outlined by the Martin Committee that the judicial 
system is unfairly weighted towards leading banks—whose resources far 
outweigh small businesses, farmers, and individuals—is as true today as in 
1991, 

 
91. Lastly, it is essential that the Code of Banking Practice be endorsed 

and agreed upon not just by the major banks and the CCMC and FOS, 
but also the community, to restore the balance between banks and 
customers 

 
Criminal Nature of Self-Regulation: Misleading and Deceptive Behaviour 
or Fraud 
 
92. The definition of “fraud” is provided under section 192E of the Crimes 

Act 1900 (NSW): 
 

(1) A person who, by any deception, dishonestly: 
 

(a) Obtains property belonging to another, or 
(b) Obtains any financial advantage or causes any financial disadvantage, is 
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guilty of the offence of fraud.50 
 
93. For the purposes of this definition: 
 

“Dishonest" means dishonest according to the standards of 
ordinary people and known by the defendant to be dishonest 
according to the standards of ordinary people. 51

 
 
94. In light of the continued abuse of power by the leading Australian banks 

and the Australian Bankers’ Association directors, it would appear that its 
conduct is in line with the definition provided in the Crimes Act.52 There is, on 
the facts, evidence that the leading Australian banks have misled the public 
when promoting a Code as a binding contract intended to protect 
individuals, farmers, and small business customers. The Code has been, 
since 2003, ambiguous, unclear, and deceptive. The banks’ CCMC is made 
powerless by a constitution hidden for a decade and the FOS is run, staffed, 
and principally funded by the banks it seeks to hold to account. 

 
95. In 1991, the Martin Committee issued a general recommendation on 

banks, to: 
 

“Provide opportunity for customers to report suspicions of fraud and 
corruption”.53

 
 
96. Not only have the state and federal governments, regulators—both public 

and bunk-funded—and the banks failed to take stock of the Martin 
Committee, but, indeed, all have been party to the deceptive and 
unconscionable banking system that fails to protect small businesses, 
farmers, and individuals. 
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Tasmanian Small Business Council Inc 
123 Bathurst Street Hobart TAS 7000 

GPO Box 224 Hobart TAS 7001 
Ph (03) 62319174 

Robert@thefrontman.com.au 
www.tsbc.org.au 

	
	
30 March 2016 

The Secretary 
Senate Standing Committees on Economics 
PO Box 6100 
Parliament House 
Canberra ACT 2600 

Dear Sir/ Madam, 

Submission to Senate Inquiry into Penalties for White Collar Crime 

Please accept this submission to the above inquiry. 

Introduction 
Following reforms of the banking sector in 1991 and 2001, the activities of financial 
institutions, particularly financial and corporate misconduct, have been self-
regulated. This has presented a number of difficulties in the adequacy and 
enforceability of penalties for misconduct of banks. Much of this has stemmed from 
the requirement that Banks must have “procedures for resolution of disputes 
between Banks and Customers.”1 

																																																								
1 Fourth objective of 1993 Code of Banking Practice, p.1. (Attachment A). 
2 Martin Committee, also known as House of Representatives Standing Committee on Finance and Public 

1

Terms of Reference of Inquiry:  
The inconsistencies and inadequacies of current criminal, civil and administrative 
penalties for corporate and financial misconduct or white-collar crime, with particular 
reference to: 

a evidentiary standards across various acts and instruments; 
b the use and duration of custodial sentences; 
c the use and duration of banning orders; 
d the value of fine and other monetary penalties, particularly in proportion to the 

amount of wrongful gains; 
e the availability and use of mechanisms to recover wrongful gains; 
f penalties used in other countries, particularly members of the Organisation for 

Economic Co-operation and Development [OECD]; and 
g any other relevant matters. 

2
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The Martin Committee2 (1991) recommended the introduction of the Code of 
Banking Practice (‘the Code’) to allow disputes to be investigated and resolved 
without the use of courts, where the banks have a notable financial advantage 
when litigating disputes. These concerns were addressed by the creation of the 
Code in 19933 - adopted in 1996 - which intended to be the principal source of 
obligations for financial institutions. 

Variations of the Code include the 2003 version, the 2004 modification4 and the 
2013 revised Code. All Codes are currently in force.  

Aim of this Submission 

The following submission reviews current inconsistencies and inadequacies of 
criminal, civil and administrative penalties for corporate and financial misconduct in 
the banking sector. It examines the improper function of mechanisms to penalise 
banks and bankers for wrongful gains, and areas in which misconduct has gone 
unpunished, as outlined in the Priestley case.5  

Outline 

This submission has 2 parts: 

Part A. Background to banking misconduct and lack of penalties, including: 

·      Case study as an example of misconduct; and 

·      Examination of penalties used in other jurisdictions, notably by the 
United States’ Department of Justice since the Global Financial Crisis. 

Part B. Inconsistencies and inadequacies of penalties for wrongful gains. 

Terms of Reference 

The current civil, criminal, administrative penalties for financial misconduct 
represents inconsistencies and inadequacies within the banking sector. This 
submission makes particular reference to6:  

d.   the value of fine and other monetary penalties, particularly in proportion to the 
amount of wrongful gains; 

e.   the availability and use of mechanisms to recover wrongful gains; 

f.    penalties used in other countries, particularly members of the organisation for 
Economic Co-operation and Development [OECD]; 

																																																								
2 Martin Committee, also known as House of Representatives Standing Committee on Finance and Public 
Administration (1991), commissioned by the Federal Government on Banking and Deregulation.  
3 Code of Banking Practice 1993, adopted 3 November 1993. (Attachment A).  
4 Adopted by the major banks in or about May 2004. (Attachment B). 
5 Submission DR334: Clair and Chris Priestley regarding three letters by the Priestleys sent to NAB on 2 
September 2014, accessed at http://www.pc.gov.au/inquiries/completed/access-justice/submissions. 
(Attachment C) 
6 Terms of Reference for Submission required by Senate Standing Committees on Economics.  
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g.  any other relevant matters. 

Part A – Background 

The alleged misconduct in the banking sector has been widespread since self-
regulation was introduced in 2001. The 2003 Code intended to ensure best 
practice by the banking sector in dealing with customers.  

However, the 1993 Code, implemented following the Martin Committee Review 
(1991), intended to7:  

(i) describe standards of good practice and service; 

(ii) promote disclosure of information relevant and useful to Customers; 

(iii) promote informed and effective relationships between Banks and Customers; and  

(iv) require Banks to have procedures for resolution of disputes between Banks and 
Customers. 

With the introduction of the 2003 Code, these objectives, as agreed between 
consumer organisations, banks and government, were rescinded. As such, where 
customers had a complaint or dispute with a code-subscribing bank, they were 
directed to various forums for resolving disputes. In these forums, customers’ 
rights under the Code were overshadowed and avoided, and their complaints 
unresolved (as illustrated in the case study “The Priestleys vs. The NAB” in the 
following page). In some instances, banks simply commence an action in court, 
whereby customers experience a significant power imbalance.  

The introduction of self-regulation facilitated misconduct in the banking sector. In 
using avenues such as the Financial Ombudsman Service (‘FOS’) and Mediation, 
for rectifying disputes, financial institutions have been able to avoid responsibility 
under the Code Compliance Monitoring Committee (CCMC) for investigating Code 
breaches and wrongdoing.  

In 2004, the Constitution of the CCMC (‘the Constitution’)8 was introduced by the 
Chief Executives of the Major Banks. This document was not disclosed or 
available to customers until late 2012. This enabled banks to mislead customers 
as to their rights under the Code to have disputes investigated or resolved. The 
inability to investigate complaints and disputes meant that banks were 
unaccountable for their actions, and penalties could not be imposed at a later date.  

Penalties for deceit or misconduct of this nature should reflect the seriousness of 
the dishonest practices introduced and allowed by financial institutions. However, 
the complicity between financial institutions and regulators has meant that 
penalties for these actions have been inadequate, avoidable or seemingly non-
existent. This issue requires immediate rectification. 

A Case Study – NAB v. Priestley 

																																																								
7 Code of Banking Practice 1993, adopted 3 November 1993, p.1. (Attachment A).  
8 First obtained by the JMA Parties on 27 July 2012. (Attachment D). 
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The circumstances of the Priestley case provide evidence of how a financial 
institution – in this case the National Australia Bank (‘NAB’) – was able to use 
several mechanisms to make wrongful gains on a defaulted loan.9 

In this case, the NAB used mechanisms outlined in the Constitution, which as an 
additional document to the Code, influenced the application of the contract 
between the Priestley’s and the Bank. The Constitution was not provided to the 
Priestleys when they signed the NAB contract in 2004. This was despite it 
providing an avenue for the bank to void the Priestleys’ rights. 

This undisclosed Constitution in clause 8.1(b) and (c) states that “the CCMC must 
consider any complaint alleging that [a bank] has breached the Code”. However it 
includes an exception to this in circumstances, where it is alleged the dispute “is or 
will be dealt with in another ‘Forum’”, or “the CCMC thinks there is a more 
appropriate Forum to deal with the dispute”.10 

This clause and use of the word ‘Forum’, requires the CCMC, as the sole 
compliance regulator, to ignore or dismiss the Priestleys’ complaints as they had 
already attended Farm Debt Mediation in 2010. It was beyond the Priestleys 
capacity to provide evidence to Court about Code breaches, without an 
investigation and report from the CCMC. The Constitution – as a key mechanism 
for resolution of bank disputes – meant that the Priestleys’ complaints of 
misconduct by the NAB were either not investigated or dismissed.  

The Code-subscribing banks have been able to take advantage of this mechanism 
to direct disputes to the courts, where the power imbalance enables banks to 
resolve many in their favour. The Constitution was applied in the Priestley case, 
forcing them to resolve alleged Code breaches and complaints in court, despite 
their lack of resources. Through the use of court proceedings, and with the CCMC 
simultaneously claiming to have no responsibility to investigate complaints, the 
NAB was able to sell the Priestley $9.5 million property and retain the profit.11  

The NAB’s profit was therefore alleged to have been obtained dishonestly through 
the abuse of mechanisms that were originally designed to combat wrongful 
behaviour by banks. The Priestleys’ case reveals inadequacies in the way in which 
financial institutions have not been accounted for since the introduction of self-
regulation. There appears to be systemic faults with the current system in the 
absence of independent third parties investigating, monitoring and penalising 
corporate and financial misconduct. 

A Case Study – Bank of America 

9 Submission DR334: Clair and Chris Priestley regarding three letters by the Priestleys sent to NAB on 2 
September 2014, accessed at http://www.pc.gov.au/inquiries/completed/access-justice/submissions. 
(Attachment C)
10 Code Compliance Monitoring Committee Association Constitution (20 February 2004), p.14-15. 
(Attachment D) 
11 Submission DR334: Clair and Chris Priestley regarding three letters by the Priestleys sent to NAB on 2 
September 2014, p.2, accessed at http://www.pc.gov.au/inquiries/completed/access-justice/submissions. 
(Attachment C)  
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Applying adequate penalties to banks and bankers involved in conduct similar to 
that in the Priestley case would act as a significant deterrent for future misconduct.  

In 2014, the United States’ Department of Justice reached a $16.65 billion 
settlement with the Bank of America. This is an example of how penalties have 
been imposed on banks that have misled customers overseas. The Bank agreed 
to pay a $5 billion penalty under the Financial Institutions Reform, Recovery and 
Enforcement Act.12 The significance of this decision would benefit thousands of 
Americans harmed by conduct of the Bank of America.  

The Bank was found to have “failed to make accurate and complete disclosure to 
investors and its illegal conduct kept investors in the dark”.13 The failure to disclose 
the known risks about the quality of securitised loans undermined investor 
confidence in financial institutions. It was the overall misrepresentation and 
deceptive conduct that resulted in the Bank having to pay significant penalty.  

This case study illustrates how important it is for banks and bankers involved in 
unconscionable practices to be penalised to discourage misconduct. For the 
penalties to be effective, there needs to be legislation, as in this case, with fully 
independent regulators able to impose appropriate penalties for serious corporate 
crime.  

Part B – Inadequacies of banking sector regulation and the 
inability to penalise misconduct 
Introduction 

As outlined above, the banking sector has been self-regulated since 2001. On 19 
August 2015, the Tasmanian Small Business Council filed a submission to the 
Parliamentary Joint Committee on Corporations and Financial Services Inquiry14 
(attachment F). This submission explained how self-regulation allowed banks to 
mislead customers and avoid penalties for misconduct when customers, without 
full disclosure, entered into bank contracts.  

The following extracts have been taken from a later submission filed on 18 March 
2016 by Russell Cousins to the above Inquiry.  

“The Martin Committee inquiry recommendations in 1990 resulted in the Code of 
Banking Practice (“the Code”) being introduced as a benchmark and to regulate 
banking practices. One of its functions was to ensure a fair relationship between 
banks and customers. 

																																																								
12 The Financial Institutions Reform, Recovery, and Enforcement Act of 1989 (FIRREA), is a United States 
federal law enacted in the wake of the savings and loan crisis of the 1980s. 
13 “Bank of America to Pay $16.65 Billion in Historic Justice Department Settlement for Financial Fraud 
Leading up to and During the Financial Crisis”, US Department of Justice, August 21 2014, accessed at 
https://www.justice.gov/opa/pr/bank-america-pay-1665-billion-historic-justice-department-settlement-
financial-fraud-leading#main-content. (Attachment E)  
14	Tasmanian Small Business Council’ submission, accessed at 
http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Corporations_and_Financial_Services/cust
omer_loans/Submissions	

Appendix 'G'



Submission to Senate Inquiry into Penalties for White Collar Crime	 6	

In 1996, banks, including the Commonwealth Bank of Australia (“CBA”), National 
Australia Bank (“NAB”), Westpac Banking Corporation (“Westpac”) and the 
Australia and New Zealand Banking Group (“ANZ”), adopted the first Code. 

Four years later, with the proposed introduction of self-regulation, the banks 
appointed Richard Viney to make recommendations for a revised code in a 
changing financial environment. This report redefined the term ‘dispute’ and 
contravened clauses in the code, contravening the requirement by banks to 
provide all information in plain language. 

In 2004, the banks modified the Code, with the Financial Ombudsman Service 
(“FOS”) acting as their agents, appointed the Code Compliance Monitoring 
Committee (“CCMC”) to replace government regulators. The banks claimed that 
the CCMC would monitor their compliance with the Code and name banks that 
failed to rectify breaches. 

With the 2004 modified Code, bank CEO’s introduced a further document that was 
not accessible to bank consumers. This was the Constitution of the Code 
Compliance Monitoring Committee Association (“CCMCA”). The CCMCA members 
were CEO’s of the code subscribing banks. 

Abuse of Process 

The introduction of the CCMC as regulators required the collective support of the 
FOS and the compliance monitors. The Constitution changed the purpose of the 
1996 Code by limiting any prospects of consumers having complaints under the 
Code investigated by the CCMC and rectified. 

The Constitution meant Code Compliance Monitors would not have to investigate 
any complaints nor banks be named for breaching the Code. Section 8.1(b) of the 
Code below, provides an example of this: 

“… the CCMC must not consider a complaint: 

(b) if the CCMC is, or becomes, aware that the complaint: 

(i) is being or will be heard (whether as a standalone matter or as part of any 
process or proceeding) by another Forum. 

Forum is defined in the Constitution: 

“Forum means any court, tribunal, arbitrator, mediator, independent 
conciliation body, dispute resolution body, complaint resolution scheme 
(including, for the avoidance of doubt, the BFSO scheme) or statutory 
Ombudsman, in any jurisdiction…   ” 

The Martin Committee recommended introducing a Code so disputes could be 
resolved without using courts and other forums where highly resourced banks had 
a considerable advantage. Section 8.1(b) of the Constitution violates this principle, 
allowing banks to commence actions in the courts to circumvent the CCMC’s 
authority to investigate breaches. 
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“The banks and their chief executives, supported by their agents, mean less 
than 10 people control banking regulation in Australia. The considerable number 
of banking inquiries recently has been caused by lack of transparency and the 
conflict of interest between banks and their regulators.”15 

The self-regulation of the banking sector has resulted in abuse of process by the 
major Australian banks, through which they have obtained wrongful gains. Self-
regulation has failed customers and meant there has not been effective use of 
enforcement and penalty procedures. As such, banks and bankers are not 
discouraged from engaging in financial misconduct or white-collar crime.  

Summation 
There must be monetary penalties proportionate to the amount of wrongful gains 
by banks and bankers that have acted deceitfully and dishonestly. At the same 
time, governments and regulators must accept their responsibility to penalise 
parties for financial misconduct as has been the case in the United States. 

In Australia, banks have not been penalised for their failure to draw attention to the 
Constitution when customers signed bank contracts. The lack of proper 
investigative and punitive procedures in Australia for financial misconduct, and the 
apparent ease with which banks can escape penalties, provided an opportunity by 
banks to engage in deceitful and unconscionable practices. 

The increasing number of bank customers’ complaints now emerging almost daily 
demonstrates the need for action. Your Committee must ask itself, "why is this 
so?" and then act to halt customer abuse by banks and bankers. 

We would welcome the opportunity to appear before the Committee. 

If you require more information, please contact the writer.  

Yours sincerely,  

    Geoff Fader  
Tasmanian Small Business Council 
Per: Geoff Fader 
Chair 
Tel: 0418 120 642 
Email: geofffader@faderstrategies.com.au 
http://www.tsbc.org.au 
Skype: geoff.fader 

  

																																																								
15 Available online at http://bankvictims.com.au/.  
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